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HOSPICE ASSOCIATION OF AMERICA

Introduction

The Regulatory Blueprint for Action identifies important regulatory issues for hospice providers. It
gives a summary of each issue, including background information, recommendations, and rationale
for the recommendations. This document provides a guide to the hospice industry’s position on the
issues addressed. The items identified as the top priorities are listed first in the Blueprint.

In order to identify the regulatory issues that are important to hospice providers throughout the
country, the Hospice Association of America (HAA) engages in a variety of activities. Member
comments gathered from telephone calls, e-mail, written correspondence and personal contact are
ana1yzed. The current industry trends and government actions are evaluated. The HAA Advisory
Board of Directors, the Forum of State Associations, the Regulatory Affairs Subcommittee and the
NAHC Board of Directors participate in development of positions for the annual Regulatory
Blueprint for Action. HAA publishes a list of major issues annually and asks members to score each
issue from the most to least important. The results are tabulated and industry priorities identified.

The Blueprint serves as HAA’s regulatory plan for action for the current year. Issues that are identified
as most important by members become the priorities. However, HAA also recognizes that priorities
may shift during the course of any year as a result of federal regulatory action or policy changes.
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ENSURE ACCESS TO DRUGS NECESSARY FOR PAIN CONTROL

ISSUE:Inadequate pain management has been identified by experts in the field as a national public
health issue. Terminally ill patients may require very high doses of pain medication to achieve effective
pain control. Physicians and other health professionals often do not have adequate knowledge about
pain control, and/or have fears of laws related to controlled substances. Exacerbating the problem is
the Drug Enforcement Agency’s (DEA) reaction to Oregon’s assisted-suicide law. The FDA has
warned that physicians who prescribe lethal doses of narcotics under Oregon’s Death with Dignity Act
would be in violation of federal drug laws.

RECOMMENDATION: CMS and the FDA should declare inadequate pain management a national
public health issue with goals to:

1. Develop guidelines and educational material that promote effective use of drugs to control
pain.

2. Avoid DEA actions that would discourage or prohibit physicians from prescribing adequate
and appropriate controlled substances for the management of pain related to terminal
illnesses.

RATIONALE: Pain and symptom management is the cornerstone of good hospice care, which rests
on the belief that terminally ill patients should not have to suffer because of inadequate pain
management and lack of access to appropriate medications. Creating laws and policies that impose
arbitrary limitations on physicians who prescribe controlled substances could very well have the
unintended consequences of discouraging or limiting them from adequately treating terminally ill
patients.
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ABOLISH PAYMENT DELAYS CAUSED BY SEQUENTIAL 
BILLING POLICY FOR HOSPICE

ISSUE: The Centers for Medicare and Medicaid Services (CMS) implemented the longstanding
hospital sequential billing policy on hospice claims. The policy prohibits providers from submitting
claims for care to beneficiaries where previously submitted claims are pending. Claims processing can
be delayed for weeks or months for many reasons, including medical review activities, common
working file problems, CMS or fiscal intermediary (FI) claims processing problems and pending
claims from other providers, etc. Hospices have continued to serve patients even though Medicare
payments have been delayed for months. Some providers have been facing severe financial hardships,
and some have been unable to pay their nurses, aides and social workers. 

RECOMMENDATION: Require hospices to submit claims in chronological order but process and
pay all clean claims as submitted, regardless of whether previous claims have been processed. Pay
interest on claims that are not processed timely.

RATIONALE: Most Hospice programs are small businesses with little financial reserve, dependent on
uninterrupted payment for services delivered. Interruption of payment for weeks or months, while
requiring agencies to continue services to patients, results in severe financial hardships. 
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STUDY HOSPICE REIMBURSEMENT FOR DUALLY ELIGIBLE 
PATIENTS RESIDING IN NURSING FACILITIES

ISSUE:Since 1986, terminally ill Medicare patients living in nursing homes could elect the Medicare
hospice benefit (P.L. 99-272, Sec.9505(a)(2). When a patient is entitled to both Medicare and
Medicaid, the state Medicaid program must pay the hospice at least 95% of the nursing home charge
for room and board services. The hospice then reimburses the nursing home for: personal care,
assistance with activities of daily living, administration of medications, socialization activities,
maintenance of a resident’s room, supervision and assistance in the use of durable medical equipment
and prescribed therapies.

The contractual relationship between hospice programs and nursing homes has been under the
scrutiny of Health and Human Services Office of the Inspector General (OIG). In a recent report,
Hospice Patients in Nursing Homes, OIG made recommendations to eliminate or reduce the
Medicare or Medicaid payments for hospice patients living in nursing homes. The OIG is once again
examining hospice services provided to residents of SNF/NFs.

RECOMMENDATION: CMS should not reduce payment to the hospice unless data collected and
analyzed demonstrates duplicate payment for dually eligible patients residing in nursing facilities.

RATIONALE: If this action is taken without further data gathering and analysis of the nature and
cost of hospice care provided in the nursing home, it could result in the complete lack of, or
diminished access to, appropriate hospice services for these individuals. Changes to the hospice
reimbursement and nursing home room and board reimbursement prior to an in-depth study
(including analysis of the services provided and the cost of those services) will, in effect, deny access
to a humane and compassionate approach to care for eligible terminally ill residents of nursing homes.
Any adjustments to Medicare or Medicaid payments should be made only after performing
appropriate data collection and analysis.
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INCREASE TRAINING FOR HOSPICE SURVEYORS

ISSUE: State surveyors for Medicare certified providers often survey all types of providers, i.e.,
nursing homes, home health agencies, hospices, and hospitals. Each of these providers is governed by
a different set of complex regulations. As of 2003, CMS will require that all new surveyors attend
CMS sponsored basic HHA and hospice training programs. In the past, state surveyors were trained
by other state surveyors who may or may not have attended CMS surveyor training. Fraud and abuse
initiatives have placed surveyors in the position of reviewing records for coverage compliance and
determining what documentation should be submitted to intermediaries for which they have received
little training. When surveyors inappropriately cite deficiencies as a result of misunderstood
regulations, the burden is on the provider to prove the citation wrong, without an adequate appeals
process. Although CMS required projection of costs for training, including on-site, webcasts, and
satellite broadcasts, in the state agency budget, there is no mechanism for enforcement or penalties for
failure to participate. 

RECOMMENDATION: 

CMS should follow-through on its stated plan to provide surveyor training on the Medicare Home
Health and Hospice regulations. Training programs should:

1. Be required for all new surveyors, with refresher training every 3 years;

2. Be based on an established curriculum with specific learning objectives

3. Include information on Medicare coverage of services, adequate to identify possible problems
to be referred to the fiscal intermediary (FI);

4. Ensure consistent interpretation and application of the regulations

5. Utilize technology to reach all surveyors instead of only a small group, i.e., webcasts, etc

6. Be available to providers.

State agencies should be:

1. Required to show evidence of surveyor training for all new surveyors and provide ongoing
continuing education to all surveyors 

2. Evaluated and penalized if they fail to have surveyors attend training programs.

3. Required to have healthcare background

4. Required to compensate surveyors commensurate with area standards.
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CMS should promote communication between survey agencies and intermediaries:

1. Develop a formal procedure to share information between the FIs and state survey agencies. 

2. Survey agencies (SAs) should report suspected coverage problems to FIs and FIs should report
suspected quality problems to SAs. 

3. FIs should be cross-trained on basic coverage and regulatory principles, reporting procedures,
and the bounds of their individual authority.

4. Training should be ongoing to maintain current knowledge. 

RATIONALE: Surveyors for the Medicare Home Health and Hospice benefits need full knowledge
of the provisions and requirements of the benefits to avoid inappropriately citing hospice and home
health providers with deficiencies and to ensure the highest quality of care. A healthcare background
is essential for proper assessment of quality care. Underpaying surveyors limits a state’s ability to
recruit quality personnel. In addition, providing current interpretive guidelines to providers will foster
understanding and compliance with regulatory requirements. It is by knowing what is required that
providers can maintain compliance with requirements. Surveyors are not adequately trained to make
coverage decisions, especially in light of the fact that some agencies may have a different intermediary,
with different coverage policy interpretations, than the one normally assigned to providers in that
state. 
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MAKE PUBLICATION OF NEW HOSPICE CONDITIONS OF
PARTICIPATION (CoP) A PRIORITY

ISSUE:The hospice conditions of participation (CoP) have not been updated since the inception of
the hospice benefit in 1983. The current hospice CoP are dated, cumbersome, and inadequate for
today’s health care delivery system. In 1995, CMS began the process of drafting new language that
would streamline the CoP, focus on outcomes, and require quality assessment and performance
improvement programs. The proposed CoP were published in May of 2005 and comments were
accepted until the end of July. CMS now has up to three years to publish the final regulations. It
should be a regulatory priority to release the final regulations as soon as possible – certainly before the
three year period has elapsed.

RECOMMENDATION: CMS should make publishing the final hospice CoP a priority.

RATIONALE: At the time the CoP were written, little was known about efficient and effective
management of hospice agencies. While the current CoP define a philosophy of care and describe the
patient and family as the center of that care, they do not provide the guidance for hospice providers
to be more accountable or the mechanisms for them to be more efficient. Moreover, the quality
assurance requirements are dated and inadequate, and there are no requirements for the collection of
outcome data. Hospices are currently burdened with costly inefficiencies such as requirements to
provide 24-hour registered nursing services in an inpatient respite setting and include cumbersome
requirements for all contracted services. It is inappropriate to delay release of the final CoPs at a time
when other Medicare providers are able to update their operations consistent with current practices. 
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DEVELOP QUALITY ASSESSMENT PERFORMANCE IMPROVEMENT
PROGRAM FOR HOSPICE

ISSUE: The proposed new hospice conditions of participation require hospices to develop,
implement, maintain, and evaluate an effective, data driven quality assessment and performance
improvement program. The Centers for Medicare & Medicaid Services (CMS) has indicated its intent
to require hospices to either develop their own or use currently available systems of measures to track
patient outcomes in such areas as pain management, quality of life, skin integrity, and patient
satisfaction. The requirement will include retaining the information in a database that permits analysis
over time. CMS has initiated one research project and cancelled a second to develop systems of
measures for the hospice industry.

RECOMMENDATION: CMS should reinstate the second quality initiative to establish standards of
care for providers of the Medicare Hospice Benefit and work with the hospice industry to accomplish
this goal. Hospice agencies should be responsible for ongoing quality assessment performance
improvement (QAPI) programs based on patient outcomes. There is not yet a valid and reliable data
set of performance measures for use in hospice care QAPI programs.

1. Broad parameters of quality improvement requirements should be specific but providers
should be allowed to identify, prioritize, and phase in specific systems of measures to capture
outcomes they believe are essential to their provision of optimal hospice care. 

2. The following conditions must be met in implementing any outcome measurement system for
hospices:

a. Reliable and valid indicators.

b. Number of outcome measures limited to those that most accurately predict quality.

c. Method for risk adjustment.

d. Standard assessment limited to those items needed for outcomes measurement and risk
adjustment 

e. A simple system with clinical utility.

f. A mechanism enabling CMS to validate agency data.

g. Ongoing evaluation of the entire system.

RATIONALE: The ideal QAPI program is based on what happens to the patients. However, currently
there are no standard, valid, and reliable outcome measures for hospice. In addition, research and
demonstration projects are not factored into the current per diem reimbursement structure.
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Therefore, hospices should be surveyed for initiating QA PI programs based on currently available
tools until such time as the industry has been able to develop hospice-specific systems of measures. 

The proposed quality system will have a tendency to involve massive data collection unless purposely
controlled. Every effort must be made to keep data collection and the paperwork burden to a
minimum so resources can be used for patient care rather than paperwork.
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USE PERFORMANCE AS A BASIS FOR SURVEY FREQUENCY OF
MEDICARE HOSPICE BENEFIT PROVIDERS 

ISSUE: Only 1% of Medicare hospice providers are surveyed each year. There is no legislative
requirement for the frequency of surveys for providers of the Medicare Hospice Benefit (MHB).
CMS’ failure to require that hospice providers be surveyed on a regular basis can result in lack of
compliance with regulations and poor quality of care. CMS currently has hospice providers on an
eight-year cycle for surveys but that sometimes extends to 10 years in some parts of the country.

RECOMMENDATION: Limited resources available for hospice surveys should be used to target
quality issues by adopting the following survey frequency guidelines:

1. New Medicare hospice agencies should be surveyed annually for at least the first two years of
certification.

2. Agencies with condition level deficiencies should be surveyed at least annually until they are
deficiency free.

3. Complaint surveys should be conducted following significant complaints. If deficiencies are
found, annual surveys should be conducted until the hospice is deficiency free.

4. All hospices should be surveyed, at a minimum, every three years.

RATIONALE: When the MHB was created by the Congress, in order to assure quality of care and
implement the benefit, CMS was given the responsibility of creating regulations to be followed by
providers of hospice services. As the next step of this responsibility, there need to be regular surveys to
ensure compliance with these regulations. Recipients of the MHB should be afforded the same
protections provided to recipients of other Medicare benefits.
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MODIFY HOSPICE REGULATIONS FOR INPATIENT RESPITE CARE

ISSUE:The Centers for Medicare and Medicaid Services (CMS) regulations under the Medicare
Hospice Benefit (MHB) requirements for both inpatient acute care and inpatient respite care are that
a registered nurse (RN) be available 24-hours a day. This stipulation is understandable for inpatient
acute care (e.g., hospitals) because of inherent and implied patient need. However, institutional respite
care is provided as a means of relieving the family caregiver, not because a patient’s condition requires
skilled care in an institution. The “24-hour RN” hospice requirement constitutes a higher standard
than that required for routine skilled nursing facility (SNF) (42 CFR §483.28) or nursing facility
(NF) care, which allows some SNFs and NFs to seek a waiver from the 24-hour RN requirement and
allows an RN for the eight-hour day shift only, with licensed practical nurses for the balance of the
shifts. The proposed Hospice conditions of participation (CoPs) made the needed change but they
will not be published in final possibly until 2008. 

RECOMMENDATION : Change the requirement in the MHB for nursing care under the inpatient
respite care provision to mirror the less stringent requirements for skilled nursing facilities and nursing
facilities in the Omnibus Budget Reconciliation Act of 1987 (OBRA-87). The 24-hour RN staffing
requirement should be removed from the hospice Conditions of Participation now for NF and SNF
in-patient respite care rather than waiting for the proposed change to take place through the new
CoPs.

RATIONALE: Hospices generally contract with SNFs and NFs for in-patient respite care. However,
with the implementation of the new SNF/NF regulation under OBRA-87, which allows application
for a waiver of the 24-hour RN staffing requirement for some SNFs/NFs, hospices that continue to
contract with a facility that has such a waiver will automatically be out of compliance with the
Medicare Hospice Benefit regulations. Under the current regulations, the only in-patient respite
option hospices often have is to place the patient in a hospital which results in unnecessary utilization
of a hospital bed and increased costs. Hospice caregivers require respite; hospice patients receiving the
respite level of care do not necessarily require skilled care in an institution.

2007 Regulatory Blueprint for Action  • 14 •  Hospice Association of America



2007 Regulatory Blueprint for Action  • 15 •  Hospice Association of America

REINSTATE PRESUMPTIVE STATUS FOR HOSPICE WAIVER OF
LIABILIT Y

ISSUE:Section 1879 of the Social Security Act provides protection from liability for charges for
certain denied claims to beneficiaries who, acting in good faith, receive inpatient or outpatient services
from Medicare providers. Similarly, providers may also be protected from liability under Section 1879
of the Act when it is determined that they did not know and could not reasonably have been expected
to know that Medicare would deny payment. The waiver of liability is applicable to hospice claims
denied on the basis of the “not reasonable and necessary” and “custodial care” exclusions.

The presumptive status of the waiver of liability, which expired at the end of 1995, protected hospices
by allowing an agency to be compensated under the waiver presumption, when their overall denial of
claims rate was less than 2.5 percent of Medicare services provided. Any agency that exceeded this
2.5% denial rate was not reimbursed under waiver. This requirement forced agencies to use due
diligence in determining eligibility and coverage but also protected them from financial loss for care
that was provided in good faith.

Subsequent to the expiration of the presumptive status of waiver, Section 1879(g) of the Social
Security Act was amended by Section 4447 of the Balanced Budget Act of 1997 to extend limitation
on liability protection to a beneficiary enrolled in a hospice when there is a denial of claims due to a
determination that the individual is not terminally ill. This took effect for services furnished on or
after August 5, 1997. The fiscal intermediary is to apply the usual procedures (not presumptive status)
of the limitation on liability provision contained in the Medicare Intermediary Manual and the
indemnification procedures to determine whether or not the beneficiary is protected from liability and
whether the hospice is protected from liability under Section 1879(g)(2) of the Act.

RECOMMENDATION: The Centers for Medicare & Medicaid Services (CMS) should reinstate
waiver presumption for providers of the Medicare Hospice Benefit.

RATIONALE: The waiver presumption acts to protect providers who render services to Medicare
beneficiaries in good faith, believing that they will be covered. The cushion for error is crucial in the
Medicare Hospice Benefit due to the physician’s inherent difficulty in determining that a patient will
likely die within six months if the disease runs its normal course. This is particularly true for non-
cancer diagnoses. Claims are susceptible to vagaries of interpretation by the fiscal intermediary (FI). 

Certifying terminal illness is an inexact science and extremely difficult for the physician, patient and
family. An FI determination that a patient is not terminally ill is also devastating.



ENCOURAGE ACCOUNTABILIT Y FOR HOSPICE UTILIZ ATION

ISSUE: Without outcomes linked to hospice utilization data, it is impossible to determine the
appropriate utilization in terms of length of stay and level of care. It should be recognized that there
is probably some under- and over-utilization of services. Currently, the hospice medical director and
the attending physician’s authorization for hospice services are being questioned by fiscal
intermediaries (FI) and payments are being withheld based on the fiscal intermediaries’ determination
of prognosis.

RECOMMENDATION:

1. Institute a CMS/HAA project to study the utilization data and identify problem areas.

2. For identified problem areas, develop uniform protocols of care based on outcomes against
which utilization can be measured. These should not be used as the basis for automatic denials
but to indicate the need for justifying hospice services.

3. Direct equal attention toward under-utilization as well as over-utilization.

4. Require fiscal intermediaries to offer provider training at least twice a year, open to all
providers who wish to attend.

RATIONALE: Variation in utilization points not to abuse as much as it does to physician concerns
about giving a prognosis of six months or less for terminally ill patients and the differences in health
care practices. Development of uniform protocols and the education of providers are the keys to
compliance with eligibility criteria and the control of inappropriate utilization.
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OPPOSE EFFORTSTO REQUIRE PHYSICIAN CERTIFICATION FORMS
TO INCLUDE A FALSE CLAIMS WARNING

ISSUE:The Department of Health and Human Services Office of Inspector General (OIG) issued its
final report on hospice audits under Operation RestoreTrust (ORT). The report, “Enhanced Controls
Needed to AssureValidity of Medicare Hospice Enrollments,” recommended, among other things, to
make “hospice physicians more accountable for their certifications of terminal prognosis by requiring
that the certification/recertification forms signed by these physicians contain a statement concerning
the penalties for false claims.” In its response, CMS stated, “Although CMS concurred with the intent
of the recommendation, it did not agree with a warning statement. Instead, it indicated that a more
affirmative flavor to the wording of the hospice certification would achieve the desired results.”

RECOMMENDATION: Refrain from including a warning statement concerning penalties for false
claims on physician certification and recertification forms for terminal prognosis. Develop educational
information about the requirement of a six month prognosis and make resources available to
determine a prognosis. Encourage the use of interdisciplinary clinical judgment and appropriate
documentation. 

RATIONALE: The CoP require that the hospice obtain written certification of terminal illness for
each of the benefit periods. The hospice medical director or physician member of the hospice
interdisciplinary group and the patient’s attending physician, if the patient has one, must sign the
initial certification; the hospice physician is then required to sign subsequent recertifications. The
certification must specify that the patient has a prognosis of six months or less if the terminal illness
runs its normal course. Additional language addressing the validity of the six month prognosis would
be redundant, unnecessary, and potentially harmful in limiting access to patients who would
otherwise be eligible for hospice services. 

The science of prognostication is inexact and physicians must use whatever tools are available,
including medical guidelines developed by the industry, local coverage decisions developed by the
fiscal intermediaries, and their own best clinical judgment. Physicians have become extremely cautious
about certifying terminally ill patients for hospice care because of the intense scrutiny of the OIG,
CMS and the fiscal intermediaries. Placing a warning or other statement on the certification of
terminal illness could further deter physicians from enrolling appropriate patients, thus denying access
to this compassionate, humane, patient-and family-centered care at the end of their lives. 



ENSURE TIMELY UPDATE OF LOCAL COVERAGE DECISIONS FOR
HOSPICE

ISSUE: The current hospice local coverage decisions (LCD) promulgated by CMS (Guidelines) limit
the policies to a set of medical variables and clinical signs and symptoms that are used to predict a
prognosis of six months or less for terminally ill Medicare beneficiaries. Claims reviewers using the
LCDs are given no instructions or guidance to take into account the physician’s clinical judgment and
the psychosocial dimensions of the illness for determination of coverage decisions. 

RECOMMENDATIONS:

CMS should perform annual reviews of all LCDs and revise the policies based on available research
and other pertinent findings relevant to the determination of a prognosis of six months or less. Assure
the ICD-9-CM codes are current.

1. Add the following criteria to LCDs to provide additional guidance to medical reviewers in
determining the appropriateness of hospice admissions or recertifications:

(a) Create an additional LCD similar to the “General Guidelines” section of the Guidelines,
to allow for appropriate supplemental documentation;

(b) Encourage the use of multiple LCDs to document co-morbidities so that all conditions,
and not just the primary diagnosis, are being reviewed;

(c) Require review of documentation of the clinical judgment and psychosocial dimensions of
the terminal illness by medical reviewers; and

( d) Require documentation by the reviewer of the date of patient’s death, as appropriate, while
enrolled in the hospice benefit or after discharge.

(e) CMS should conduct research to validate the accuracy of the LCDs, including an analysis
of their specificity and sensitivity.

2. Publish future hospice medical review policies in the Federal Register for public review and
comment or allow broad dissemination of proposed policies through national and state
associations representing the hospice industry so that comments can be compiled and
recommendations returned to CMS. 

3. Require that when making Medicare claims determinations, great weight be given to the
opinion of the treating physician. 

4. Require review or additional documentation prior to issuing denials.

2007 Regulatory Blueprint for Action  • 18 •  Hospice Association of America



RATIONALE: CMS annual reviews of the policies are needed in order to keep them informed and
up-to-date. Criteria for determining a prognosis of six months or less (eligibility for hospice services)
is not a matter to be decided at the local level but rather by a set of scientifically determined variables,
signs, and symptoms for discrete diagnoses based on research and clinical judgment. With the broad
dissemination of proposed policies, either in the Federal Register or through national or state
associations, the resulting LCDs will better reflect the current state of the art of prognostication and
best practices in determining a life expectancy of six months or less for Medicare beneficiaries.
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CLARIFY HMO HOSPICE SERVICES TO MEDICARE BENEFICIARIES

ISSUE: Hospice providers and terminally-ill Medicare beneficiaries receive confusing and misleading
information from HMOs regarding the Medicare hospice benefit. Often the HMOs themselves are
not fully informed about their role vis-a-vis Medicare-certified hospices and HMO enrollees who wish
to access hospice care. One of the problems is that information about hospice is scattered throughout
the Medicare HMO manual. Another problem is that hospice providers and Medicare beneficiaries
are ill-informed about the interface between Medicare, HMOs, and hospices.

For example, an HMO/M edicare beneficiary can enroll in any Medicare-certified hospice, not just
one that participates in the HMO plan. The hospice, not the HMO, is responsible for managing the
patient’s hospice plan of care across all levels and sites of care. The Medicare-certified hospice bills
Medicare, not the HMO, for the Medicare patient’s hospice care. Medicare pays the HMO on a fee-
for-service or reduced capitation basis for services not related to the terminal illness.

RECOMMENDATION: CMS should issue clarified policy guidelines regarding the Medicare
hospice benefit and HMO enrollment. CMS should also issue an explanation of rights to the hospice
benefit for Medicare beneficiaries and require Medicare HMOs to disseminate it to all enrollees.

RATIONALE: Accurate information disseminated by CMS would help to educate beneficiaries,
hospices, and HMOs about their rights and responsibilities and would increase access to the Medicare
hospice benefit.
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COMPENSATE PHYSICIANS FOR HOSPICE CERTIFICATION

ISSUE:One of the primary requirements for Medicare beneficiaries to access the Medicare Hospice
Benefit (MHB) is certification by the patient’s attending physician and the Hospice medical director
that the patient has a limited life expectancy of six months or less if the disease runs its normal course.
The length of stay on the Medicare Hospice Benefit (MHB) is still too short. At the request of
Congress, the Government Accountability Office (GAO) conducted a study on the MHB that was
released in 2000. They concluded that the most significant influence on patient use of hospice is the
physician. “Physicians initiate most referrals to hospice, and they may continue to care for their
patients after enrollment as part of the hospice team. Because patients and their families rely heavily
on physician recommendations for treatment, including recommendations for end-of-life care,
physicians are an influential factor in a patient’s entry into hospice.”  The most recent CMS data
shows that the median length of stay is about three weeks and 25 percent of hospice patients were on
the benefit for less than a week. 

We applaud CMS’ creation of HCPCS codes GO179 and GO180 for physician certification and
recertification of Medicare-covered home health services. The new codes will help home health
agencies get physicians more involved in home health care. A similar code needs to be developed for
hospice care.

RECOMMENDATION: CMS should create a new HCPCS code to compensate physicians for
patient certification of eligibility for the Medicare Hospice Benefit.

RATIONALE: In the past, CMS has expressed concern about the decreasing length of stay on the
Medicare Hospice Benefit and asked how they can help alleviate the problem. It is imperative to get
physicians to focus on end-of-life care much earlier than is now occurring. Although the Medical
Director of a Medicare certified hospice is covered under Part A as an employee of the hospice, the
patient’s attending physician continues to bill under Part B for care plan oversight and direct patient
services. At a time when the length of stay on the MHB is still too short, it is important to encourage
physicians to refer patients sooner by compensating them for hospice certification. Increasing the
hospice length of stay would allow the patient and their families to get the full benefit of holistic
hospice services and save Medicare dollars by keeping patients at home rather than in traditional
aggressive institutional care. 
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ASSURE SNF/NF MEDICARE BENEFICIARY RESIDENT’S RIGHT TO
CHOOSE HOSPICE PROVIDER

ISSUE: In 1989, Public Law 101-239 mandated the ability of terminally ill Medicare beneficiaries
residing in skilled nursing facilities/nursing facilities (SNF/NFs) to access services under the Medicare
Hospice Benefit. As SNF/NF residents become aware of the MHB, more of them are seeking hospice
services. However, the SNF/NF has the right to deny hospice services to their residents or at a
minimum choose the hospice the SNF/NF will allow to provide the services.

Currently, a terminally ill SNF/NF resident may only access the Medicare Hospice Benefit if the
SNF/NF will allow this to occur. If the facility agrees to permit a hospice to provide services for the
SNF/NF resident, the Hospice and SNF/NF must have a written agreement that specifies the
coordinated services each provider will perform.

RECOMMENDATION: CMS should require that eligible Medicare beneficiaries residing in
SNF/NFs have the right to receive hospice services from a Medicare-certified hospice of their choice. 

RATIONALE: In March, 2000, the Office of Disability, Aging and Long-Term Care Policy,
Department of Health and Human Services, and the Urban Institute released a study, “Outcomes and
Utilization for Hospice and Non-Hospice Nursing Facility Decedents.” This study resulted in six
re p o rts: 1) Synthesis and Analysis of Me d i c a re’s Hospice Benefit: Exe c u t i ve Su m m a ry and
Recommendations; 2) Important Questions for Hospice in the Next Century; 3) Medicare’s Hospice
Benefit: Use and Expenditures; 4) Use of Medicare’s Hospice Benefit by Nursing Facility Residents;
5) Outcome and Utilization for Hospice and Non-Hospice Nursing Facility Decedents; 6) Hospice
Benefits and Utilization in the Large Employer Market. 

The study showed that:

• Hospice patients in daily pain are twice as likely to receive level 3 analgesics as are non-hospice
patients in daily pain.

• Hospice patients are less likely to be restrained, to receive tube or parenteral/IV feedings and
to be given medications via intramuscular or intravenous routes.

• Hospice patients receive less occupational, speech and physical therapy.

• Hospice patients consistently have fewer hospitalizations, with the greatest differences
observed 30 days prior to death (9.8 percent vs 31.7 percent).

• A nursing facility’s hospice concentration appears to have a strong influence on the
hospitalization patterns of non-hospice patients. Non-hospice patients in a nursing facility
with no hospice involvement had a 30 percent probability of dying in a hospital. Where there



was a .01 to 5 percent hospice concentration, non-hospice patients had a 24 percent
probability of dying in a hospital. Nursing facilities with a 5+ percent hospice concentration
had a 21 percent probability of dying in a hospital.
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Notes:


