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HOSPICEASSOCIAION OF AMERICA

Introduction

The Regulatoy Blueprintfor Actionidentifiesmportantregulatoy issuesor hospiceproviders.lt
givesa summay of eachissueincludingbackgroundnformation,recommendationandrationale
for the recommendation$his documenfprovidesa guideto the hospicendustry/s positionon the
issueaddessedl heitemsidentifiedasthetop prioritiesarelistedfirstin the Blueprint.

In orderto identify the regulatoy issueshat areimportant to hospiceorovidersthroughoutthe

country, the HospiceAssociatiorof America(HAA) engages a varietyof activitiesMember
commentgatheredrom telephonealls,e-mail,written correspondencand personatontactare

analyzedlhe currentindustly trendsand governmentactionsareevaluatedlThe HAA Advisoy

Boad of Directorsthe Forum of Sate Associationshe Regulatoy AffairsSubcommitteeandthe

NAHC Boad of Directorspaticipatein dewelopmentof positionsfor the annualRegulatoy

Blueprintfor Action.HAA publishes list of majorissuesnnuallyandasksnembers$o scoreeach
issudrom the mostto leasimportant. The resultsaretabulatedandindustry prioritiesidentified.

The Bueprint seres as HA#A regulatgr plan for action for the current yeéssues that are identified
asmostimportantby memberdecomehe priorities.However HAA alsorecognizethat priorities
mayshiftduringthe courseof anyyearasaresultof federalegulatoy actionor policychanges.
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ENSUREACCESSTO DRUGSNECESSAR FOR PAIN CONTROL

ISSUE:Inadequatpain managemeritasbeendentifiedby expetsin thefield asa nationalpublic
health issuderminally ill patients may reaquiery high doses of pain medication to achieve effectiv
paincontrol.Physicianandotherhealthprofessionalsftendo not hawe adequat&nowledgeabout
paincontrol,and/orha\e fearsof lawsrelatedo controlledsubstance&xacerbatinthe problemis

the Drug EnforcementAgencis (DEA) reactionto Oregors assisted-suicid@w The FDA has
warned that physicians who prescribe lethal doses of narcoticsaguteD@ath with Dignity ét
wouldbein violationof federatruglaws.

RECOMMENDATION: CMS and the FDA should declare inadequate pain management a national
publichealthissuewvith goaldo:

1. Developguidelinesndeducationamateriathat promoteeffectie useof drugsto control
pain.

2. Avoid DEA actionghat would discourager prohibit physiciangrom prescribingadequate
and appopriatecontrolledsubstance®r the managemenof pain relatedto terminal
illnesses.

RATIONALE: Painandsymptommanagemens the cornerstonef goodhospiceae, whichrests
on the beliefthat terminallyill patientsshouldnot haveto sufferbecausef inadequatgain
managemerdndlackof acces® appropriatenedicationsCreatinglawsandpolicieshatimpose
arbitray limitationson physiciansvho prescribeontrolledsubstancesould verly well hae the
unintendedconsequences discouragingr limiting them from adequatelyreatingterminallyill
patients.
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ABOLISH PAYMENT DELAYSCAUSED BY SEQUENTIAL
BILLING POLICY FORHOSPICE

ISSUE:The Centerdor Medicae and MedicaidSevices(CMS) implementedhe longstanding
hospitalsequentiabilling policyon hospiceclaimsThe policy prohibitsprovidersfrom submitting
claimgor caeto beneficiariewherepreviouslysubmittedclaimsarepending Claimsprocessingan
be delayedor weeksor monthsfor manyreasonsincluding medicalreviev activitiescommon
woiking file problemsCMS or fiscalintermediay (FI) claimsprocessingroblemsand pending
claimsfrom otherproviders etc.Hospicefiae continuedto sexe patientseventhoughMedicae
paymentfiavebeendelayedor months.Someprovidershavebeerfacingseerefinanciahardships,
andsomehavebeenunableto paytheir nursesaidesandsocialorkers.

RECOMMENDATION: Requie hospiceso submitclaimsin chronologicabrderbut procesand
payall cleanclaimsassubmitted regadlessof whetherpreviousclaimshawe beenprocesseday
intereston claimsthat arenot processetiimely

RATIONALE: Most Hospice programseasmall businesses with little financiavesskrpendent on
uninterruptedpaymentor sevicesdelivered.Interruptionof paymentor weeksor months,while
requiringagencie® continuesevicedo patientsresultsn severénancialhadships.
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STUDY HOSPICEREIMBURSEMENTFOR DUALLY ELIGIBLE
PATIENTS RESIDING IN NURSING FACILITIES

ISSUE:Snce 1986, terminally ill Medieapatients living in nursing homes could elect the Medicar
hospicebenefit(PL. 99-272,Sc¢.9505(a)(2)When a patientis entitledto both Medicareand
Medicaidthe stateMedicaidprogrammustpaythe hospicatleas©5% of the nursinghomecharge

for room and boardservicesThe hospicethen reimburseshe nursinghomefor: personatae,
assistanceith activitiesof daily living, administrationof medicationssocializatioractivities,
maintenance of a residembom, supersion and assistance in the use of durable medical equipment
andprescribetherapies.

The contractualelationshipbetweerhospiceprogramsand nursinghomeshasbeenunderthe
scrutinyof HealthandHumanSevicesOffice of the InspectoiGeneralOIG). In arecentreport,
HospicePatientsin NursingHomes,OIG maderecommendation® eliminateor reducethe
Medicarer Medicaidpayments$or hospiceatientdiving in nursinghomesThe OIG isonceagain
examinindhospicesericegprovidedto residentsf SNF/NFs.

RECOMMENDATION: CMS shouldnot reducgpaymento the hospicaunlesslatacollectecand
analyeddemonstratesuplicatepaymentor duallyeligiblepatientgesidingn nursingfacilities.

RATIONALE: If this actionis takenwithout further datagatheringandanalysi®f the natureand
costof hospicecareprovidedin the nursinghome, it could resultin the completelack of, or
diminishedaccest, appopriatehospicesewicesfor theseindividuals.Changego the hospice
reimbursemenand nursinghomeroom and boad reimbursemenprior to an in-depth study
(includinganalysisf the sevicegrovidedandthe costof thosesewriceswill, in effectdenyaccess
to a humane and compassionate approach to care for eligible tern@a@nilé rof nursing homes.
Any adjustmentso Medicae or Medicaidpaymentsshould be madeonly after peiforming
appropriatelatacollectionandanalysis.
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INCREASETRAINING FOR HOSPICE SUR/EYORS

ISSUE: Sate sunveyorsfor Medicae certifiedprovidersoften suney all typesof providers,i.e.,
nursinghomeshomehealthagenciefiospicesandhospitalsEachof thesegroviderss governedoy
a differentsetof complexregulationsAsof 2003,CMS will requie that all new suwveyorsattend
CMS sponsoretlasitHHA andhospicdrainingprogramsln the past,statesunveyorsweretrained
by otherstatesurveyorswhomayor maynot hawe attendedCMS suwveyor training.Fraudandabuse
initiativeshaveplacedsuweyorsin the positionof reviewingecods for coreragecompliancend
determining what documentation should be submitted to intermediaries for whicrethegehsad
little training. When suweyors inappropriatelycite deficienciess a resultof misunderstood
regulationsthe burdenis on the providerto prove the citationwrong,without anadequateppeals
processAlthoughCMS requiredprojectionof costdor training,includingon-site webcastsand
satellite broadcasts, in the state agency budget, there is no mechanism for enforcement or penalties
failureto paticipate.

RECOMMENDATION:

CMS shouldfollow-thioughon its statedplanto provide surveyortrainingon the Medicag Home
HealthandHospiceaegulationsTrainingprogramshould:

1. Berequiredor all newsuneyors,with refreshetrainingevey 3 years;
2. Bebasean anestablishedurriculumwith specifidearningobjectives

3. Includeinformationon Medicareoveragef sevicesadequatéo identify possiblgroblems
to bereferredo thefiscalintermediay (FI);

4. Ensueconsisteninterpretatiorandapplicatiorof theregulations
5. Utilizetechnologyo reachall suveyordgnsteadf only asmalligroup i.e.,webcastgtc
6. Beavailabléo providers.

Sateagencieshouldbe:

1. Requiredto shav evidenc®f suneyortrainingfor all newsuweyrsandprovide ongoing
continuingeducatiorto all suveyors

2. Bvaluatecandpenaliedif theyfail to havesunveyorsattendtrainingprograms.
3. Requiredo haw healthcarbackground

4. Requiredo compensatsunveyrscommensurateith aresstandards.
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CMS shouldpromotecommunicatiorbetweersunveyagencieandintermediaries:
1. Develomformalprocedueto sharanformationbetweerthe FIsandstatesurveyagencies.

2. Qurvey agencies (SAs) should report suspeatealgeomblems to E and Fls shoulépot
suspectedualityproblemgo SAs.

3. Flsshouldbecross-trainedn basicoveragandregulatoy principlesrepoting procedues,
andthe boundsof their individualauthority

4. Trainingshouldbeongoingto maintaincurrentknowledge.

RATIONALE: Surveyorsfor the Medicae Home HealthandHospicebenefitsieedfull knowledge

of the provisionsandrequiementsf the benefitdo avoidinappropriatelgiting hospiceandhome
healthproviderswith deficiencieandto ensurghe highestualityof care A healthcarbackgound

is essentidior properassessmeat quality care.Underpayinguneyorslimits a statés ability to

recuit quality personnel. In additionopiding current intergtive guidelines togmiders will foster
understandingndcomplianceavith regulatoy requiementslt is by knowing whatis requiedthat
providerscanmaintaincompliancevith requirementsurveyorsare not adequatelyrainedto make

coverage decisions, especially in light of the fact that some agencies may have a differegt intermedi
with different coveragepolicyinterpretationsthan the onenormallyassignetb providersin that

state.
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MAKE PUBLICATION OF NEW HOSPICE CONDITIONS OF
PARTICIPATION (CoP)A PRIORITY

ISSUE:The hospiceconditionsof paticipation(CoP)havenot beenupdatedsincethe inceptionof
the hospicebenefitin 1983.The current hospiceCoP aredated,cumbersomendinadequatéor
todays healthcaredelivey systemln 1995,CMS begarthe processf draftingnew languagéhat
would streamlinghe CoR focuson outcomesand requie quality assessmeanhd peformance
improvementprogramsThe proposedCoP werepublishedn May of 2005 and commentavee
acceptedntil the endof July. CMS now hasup to threeyeardo publishthe final regulationslt
should be a regulaygpriority to release the finafulations as soon as possibldatrdgibefore the
threeyearperiodhaselapsed.

RECOMMENDATION: CMS shouldmakepublishingthefinal hospiceCoPa priority.

RATIONALE: At the time the CoP werewritten, little wasknown aboutefficientand effectie
management of hospice agencies. While teatcGoP define a philosophy of care and describe the
patientandfamily asthe centerof that care theydo not providethe guidancdor hospiceproviders

to be more accountabler the mechanism#r themto be more efficient.Moreover, the quality
assuranaequirementare datedandinadequateandthereare no requiementgor the collectionof
outcomedata.Hospicesare currentlyburdenedwith costlyinefficienciesuchasrequirementso
provide 24-hourregistereaursingsevicesn aninpatientrespitesettingandincludecumbersome
requiementdor all contractedewiceslt isinappropriatéo delayreleasef thefinal CoPsatatime
whenotherMedicargrovidersareableto updatetheir operationgonsistentvith currentpractices.
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DEVELOP QUALITY ASSESSMENPERFORMANCEIMPROVEMENT
PROGRAM FOR HOSPICE

ISSUE: The proposednew hospiceconditionsof participationrequire hospicedo deelop
implement,maintain,and evaluaten effectivedatadriven quality assessmeand peiformance
improvement pogramThe Centers for Bticare & Mdicaid &wvices (CMS) has indicated its intent

to requie hospiceso eitherdevelogheir own or usecurrentlyavailablesystemef measure® track
patientoutcomesn suchareasaspain managemenguality of life, skin integrity and patient
satisfactiorlhe requiement will include retaining the information in a database that permits analysis
over time. CMS hasinitiated oneresearclprojectand cancellec secondo developsystemsf
meastesfor the hospicendusty.

RECOMMENDATION: CMS should reinstate the second quality ingi&tiestablish standards of
cae for poviders of the Kdicae Hospice Benefit and work with the hospice indtsaccomplish
this goal. Hospiceagencieshouldbe responsibléor ongoingquality assessmepeiformance
improvement(QAF) program$asedn patientoutcomesThereis not yetavalid andreliabledata
setof peformanceneasiesfor usein hospiceae QAP programs.

1. Broadparametersf quality improvementrequirementshouldbe specificbut providers
shouldbeallonvedto identify prioritize,andphasen specificystemsf measure® captue
outcomesheybelievaareessentidab their provisionof optimalhospicecare.

2. The follaving conditions must be met in implementing any outcome measurement system for
hospices:

a.Reliableandvalidindicators.
b. Numberof outcomemeasurdamited to thosethat mostaccuratelpredictquality
c. Methodfor riskadjustment.

d. Sandad assessmelimnited to thoseitemsneededor outcomesneaswEmentandrisk
adjustment

e. A simplesystenwith clinicalutility.
f. A mechanisnenablingCMS to validateagencylata.
g. Ongoingevaluatiorof the entire system.

RATIONALE: The ideal @M program is based on what happens to the patieatsvéf currently
thereare no standardyalid, andreliableoutcomemeasurefor hospiceln addition,researclnd
demonstratiorprojectsare not factoredinto the current per diem reimbursemenstcture.

2007 Regulatoy Blueprintfor Action « 11« HospiceAssociationof America



Therefore hospiceshouldbe sunveyedfor initiating QA PI program$asedn currentlyawailable
toolsuntil suchtime asthe industly hasbeenableto develophospice-specifsystemsf measwes.

The proposedjualitysystenwill have atendencyo involvemassiveatacollectionunlespurposely
controlled.Evety effort mustbe madeto keepdatacollectionand the papewoik burdento a
minimum soresoucescanbeusedor patientcae ratherthanpapework.
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USEPERFORMANCEASA BASISFOR SURVEY FREQUENCY OF
MEDICARE HOSPICE BENEFIT PROVIDERS

ISSUE: Only 1% of Medicae hospiceprovidersaresuneyed eachyear Ther is no legislatie
requiementfor the frequencyf suneysfor providersof the Medicae HospiceBenefit(MHB).
CMS’ failure to requie that hospiceorovidersbe sumveyed on a regularbasiscanresultin lack of
compliancevith regulationgand poor quality of cae. CMS currentlyhashospiceproviderson an
eight-yarcyclefor suveysbut that sometimeextends$o 10 yearsn somepartsof the countty.

RECOMMENDATION: Limited resourcea\ailablefor hospicesunveysshouldbe usedto target
gualityissueby adoptingthe following surveyfrequencyguidelines:

1. New Medicae hospiceagencieshouldbesuneyedannuallyfor atleasthefirst two yearsof
cetification.

2. Agenciewith conditionleveldeficiencieshouldbe sunveyedat leastannuallyuntil theyare
deficiencyree.

3. Complaintsuneysshouldbe conductedollowingsignificanttomplaintsif deficiencieare
found,annualunveysshouldbeconductedintil the hospices deficiencyree.

4. All hospiceshouldbesumneyed,ataminimum, evey threeyears.

RATIONALE: Whenthe MHB wascreatedy the Congressn orderto assurguality of careand

implementthe benefit, CMS wasgiventhe responsibilityf creatingegulationso befollowedby

providers of hospice gees. As the next step of tesponsibilitythere need to be regulavesys to
ensurecompliancewith theseregulationsRecipientof the MHB shouldbe affordedthe same
protectiongprovidedto recipient®f otherMedicae benefits.
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MODIFY HOSPICE REGULATIONS FOR INPATIENT RESARTE CARE

ISSUE:The Centerdor Medicareand MedicaidSevices(CMS) regulationsinderthe Medicae
Hospice Benefit (MHB) reqamentgor bothinpatientacutecareandinpatientrespitecae arethat
aregisteredurse(RN) beavailabl4-hoursaday This stipulationis understandabler inpatient
acute car (e.g., hospitals) because of inherent and implied patientovemgerihstitutional respite
caeis providedasamean®f relievinghe family caegivernot becausapatienisconditionrequies
skilledcae in aninstitution. The “24-hourRN” hospiceequiementconstitutes higherstandaat
thanthat requiedfor routine skillednursingfacility (SNF) (42 CFR 8483.28)or nursingfacility
(NF) care, which alles some SNFs and NFs to seek a waiver from the 24-hour Rinexend
allovsanRN for the eight-hourdayshift only, with licensegracticahursedor the balancef the
shifts.The proposedHospiceconditionsof participation(CoPs) madethe neededhangeut they
will not bepublishedn final possiblyuntil 2008.

RECOMMENDATION : Changeherequiremenin the MHB for nursingcae undertheinpatient
respite care @rision to mirror the less stringent rezpaents for skilled nursing facilities and nursing
facilitiesn the OmnibusBudgetReconciliatiorAct of 1987 (OBRA-87).The 24-hourRN staffing
requiementshouldberemaedfrom the hospiceConditionsof Participationnow for NF andSNF
in-patientrespitecareratherthan waitingfor the proposeathangdo takeplacethroughthe new
Cohs.

RATIONALE: Hospicegenerallgontractwith SNFsandNFsfor in-patientrespitecae. However

with theimplementatiorof the nev SNF/NF regulatiorunderOBRA-87 whichallowvsapplication

for awaiverof the 24-hourRN staffingrequiementfor someSNFs/NFshospiceghat continueto
contractwith a facility that hassucha waiverwill automaticallype out of compliancewith the
MedicareHospiceBenefitregulationsUnder the current regulationsthe only in-patientrespite
option hospices often have is to place the patient in a hospitaéstitshr unnecesgaitilization

of a hospital bed and increased costs. Hospice caregivenmsspifigjrospice patients receiving the
respitde\el of caredo not necessarilequie skilledcaein aninstitution.
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REINSTATE PRESUMPTIVESTATUS FOR HOSPICE WAIVER OF
LIABILIT Y

ISSUE: Section1879 of the Social SecurityAct providesprotectionfrom liability for chargesor

cetain denied claims to beneficiaries who, acting in good faith, receive inpatient or outpegient ser
from Medicare mviders. Similarlyroviders may also be protected from liability under Section 1879
of the Act when it is determined that they did notvikanad could not reasonably have been expected
to knowthat Medicae would denypaymentThe waiverof liability is applicabléo hospiceclaims
deniedon the basif the “not reasonablendnecessgr and“custodiatag’ exclusions.

The presumpte status of the waivof liabilitywhich exped at the end of 1995 gbected hospices
by allovinganagencyo becompensateghderthe waivempresumptionwhentheir overalldenialof
claimsratewaslesghan 2.5 perceniof Medicae sevicegrovided.Any agencyhat exceedethis
2.5% denialratewasnot reimbursedinderwaiver This requiementforcedagencieto usedue
diligencan determiningeligibility andcoveragéout alsoprotectedhemfrom financiallossfor cae
that wasprovidedin goodfaith.

Qbsequento the expirationof the presumptivestatusof waiver Section1879(g)of the Social
SecurityAct wasamendedby Sectiomd447 of the BalancedBudgetAct of 1997to extendimitation

on liability protectionto abeneficiar enrolledn ahospicevhentheris adenialof claimsdueto a
determinatiorthat the individualis not terminallyill. This took effectfor sevicedurnishedon or
after Aigust 5, 1997The fiscal intermedhars to apply the usual procedufnot presumptive status)
of the limitation on liability provisioncontainedn the Medicae Intermediay Manualandthe
indemnification procedures to determine whether or not the bgnifipratected from liability and
whetheithe hospicas protectedrom liability underSectionl879(g)(2)of the Act.

RECOMMENDATION: The Centerdor Medicae & MedicaidSwvicegCMS) shouldreinstate
waiver presumptiorfor providersof the MedicardH ospiceBenefit.

RATIONALE: The waiverpresumptioractsto protectproviderswho rendersericesto Medicae
beneficiariem goodfaith, believinghattheywill becovered.The cushiorfor erroris crucialin the
MedicaréH ospiceBenefitdueto the physiciaisinherentdifficulty in determininghata patientwill
likely die within sixmonthsif the diseaseunsits normalcourseThis is paticularlytrue for non-
cancediagnose£laimsaresusceptibl® vagariesf interpretatiorby thefiscalintermediay (FI).

Certifyingterminalillnesds aninexacsciencandextemelydifficult for the physicianpatientand
family An FI determinatiorthata patientis not terminallyill is alsodevastating.
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ENCOURAGE ACCOUNTABILIT Y FORHOSPICEUTILIZ ATION

ISSUE: Without outcomedinked to hospiceutilization data, it is impossibldo determinethe
appropriateitilizationin termsof lengthof stayandleel of cae. It shouldberecognizethatthere
is probablysomeunder-andover-utilizationof sevicesCurrently the hospicenedicalirectorand
the attending physcian's authorizaion for hogice sevices are bang quegioned by fisal
intermediaries (FI) and payments are being withheld based on the fiscal inteche¢eliamiestion
of prognosis.

RECOMMENDATION:
1. Institutea CMS/HAA projectto studythe utilizationdataandidentify problemareas.

2. Foridentifiedproblemareasgdevelopniform protocolsof carebasedn outcomesgainst
which utilization can be measufdtese should not be used as the basis for automatic denials
but to indicatethe needfor justifyinghospicesewices.

3. Directequalattentiontowad under-utilizatioraswell asover-utilization.

4. Requirefiscalintermediarieso offer provider training at leasttwice a year opento all
providerswhowishto attend.

RATIONALE: Variationin utilizationpointsnot to abuseasmuchasit doego physiciarconcerns
aboutgivinga prognosi®f sixmonthsor lesgor terminallyill patientsandthe differencesn health
cae practicesDevelopmenbf uniform protocolsandthe educatiorof providersarethe keysto
compliancevith eligibility criteriaandthe controlof inappropriateautilization.
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OPPOSEEFFORTSTO REQUIRE PHYSICIAN CERTIFICATION FORMS
TO INCLUDE A FALSECLAIMS WARNING

ISSUE:The Department of Elalth and dman Sarices Office ohkpector @neral (OIG) issued its
final repot on hospice audits undep&ation Resteffrust (ORI). The report, “Enhanced Controls
Needed to Asseivalidity of Medicare ldspice Brollments,” recommended, among other things, to
make“hospicephysiciansore accountabléor their cetificationsof terminalprognosi®y requiring
thatthe certification/recéficationformssignedy thesghysiciansontaina statementoncerning

the penalties for false claims.” Inggponse, CMS stateflithough CMS concurred with the intent
of therecommendationt did not agreavith awarningstatementinsteadijt indicatecthatamore
affirmatie flavorto the wordingof the hospiceetificationwouldachievéhe desiredesults.”

RECOMMENDATION: Refrainfrom includingawarningstatementoncerningenaltie$or false
claims on physician certification and ti#ication forms for terminal prognosis. Develop educational
informationaboutthe requiementof a six month prognosisand makeresourceavailablgo
determinea prognosisEncouragehe useof interisciplinay clinicaljudgmentand appropriate
documentation.

RATIONALE: The CoPrequie that the hospiceobtainwritten cetification of terminalilinessfor
eachof the benefitperiods.The hospicemedicaldirectoror physicianmemberof the hospice
intedisciplinay group andthe patients attendingphysicianif the patienthasone,mustsignthe
initial certificationthe hospicephysicians thenrequiedto signsubsequernecetifications.The
cetificationmustspecifithat the patienthasa prognosi®f sixmonthsor lessf the terminaliliness
runsits normalcourseAdditionallanguagaddressinthe validity of the sixmonth prognosisvould
be redundant,unnecessgrand potentiallyharmful in limiting accesso patientswho would
otherwisdeeligiblefor hospicesewices.

The scienceof prognostications inexactand physiciansnust usewhatevetools areavailable,
includingmedicalguidelinesievelopedby the industry, localcoveragealecisionslevelopedy the

fiscal intermediaries, and theundoest clinical judgment. Physicians have become extremely cautious
aboutcetifying terminallyill patientsor hospicecarebecausef the intensescrutinyof the OIG,

CMS andthe fiscalintermediariesPlacinga warningor other statementn the cetification of

terminal illness could further deter physicians from enrolling appropriate patients, thus denying acce
to thiscompassionateumane patient-andamily-centeredae at the endof their lives.

2007 Regulatoy Blueprintfor Action « 17 « HospiceAssociationof America



ENSURETIMELY UPDATE OF LOCAL COVERAGE DECISIONS FOR
HOSPICE

ISSUE:The current hospice localemge decisions (LCD) promulgate@€MS (Guidelines) limit
the policieso a setof medicalvariableandclinicalsignsandsymptomghat areusedto predicta
prognosi®f sixmonthsor lesdor terminallyill Medicae beneficiarieClaimsrevieversusingthe
LCDs are given no instructions or guidance to take into account the fshgtsncah judgment and
the psyhosocialimensionsf theillnesgor determinatiorof coveragelecisions.

RECOMMENDATIONS:

CMS shouldperformannualrevievsof all LCDs andrevisdhe policiesbasedn availableesearch
and other peinent findings relevant to the determination of a prognosis of six months or less. Assur
theICD-9-CM codesarecurrent.

1. Add the followingcriteriato LCDs to provide additionalguidancgo medicalreviaversin
determininghe appropriatenesd hospiceadmissioner recetifications:

(a) CreateanadditionalLCD similarto the “GeneralGuidelines sectiorof the Guidelines,
to allowfor appropriatsupplementalocumentation;

(b) Encouragehe useof multiple LCDsto documento-morbiditiesothat all conditions,
andnot justthe primary diagnosisarebeingreviaved,

(c) Requike eviev of documentation of the clinical judgment and psychosocial dimensions of
theterminalillnessby medicalevievers;and

( d) Require documentatiory lthe revieer of the date of patiénteath, as ammriate, while
enpolledin the hospicdenefitor afterdischarge.

(e)CMS shouldconductresearcto validatehe accuracef the LCDs, includingananalysis
of their specificityandsensitivity

2. Publishfuture hospicenedicalreviewpoliciesin the FederaRegistefor public reviewand
commentor allow broaddisseminatiomf proposedooliciesthrough nationaland state
associationepresentinghe hospiceindustry so that commentscan be compiledand
recommendationgturnedo CMS.

3. Requie that when makingMedicareclaimsdeterminationsgreatweightbe givento the
opinionof thetreatingphysician.

4. Requiereviewor additionaldocumentatiomrior to issuingdenials.
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RATIONALE: CMS annualreviavsof the policiesareneededn orderto keeptheminformedand
up-to-dateCiriteriafor determininga prognosi®f sixmonthsor lesgeligibilityfor hospicesevices)

is not a matter to be decided at the local level but rather by a set of scientifically dateabilewd v
signsandsymptomsor discretaliagnosesasedn researh andclinicaljudgmentWith the broad
disseminatiorof proposedoolicies,eitherin the FederalRegisteror through nationalor state
associationtheresulting.CDs will betterreflectthe currentstateof the art of prognosticatiomand
bestpractices determininga life expectancgf sixmonthsor lesfor Medicardeneficiaries.
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CLARIFYHMO HOSPICE SER/ICESTO MEDICARE BENEFICIARIES

ISSUE:H ospiceprovidersandterminally-illMedicae beneficiarieseceie confusingandmisleading
informationfrom HMOs regardinghe Medicaréhospicébenefit.Often the HMOs themselvesre

not fully informed about their role vis-a-visdidae-cetified hospices and HMO enrollees who wish
to acceslsospiceae. One of the problemssthatinformationabouthospices scatterethroughout

the MedicardHMO manual Anotherproblemis that hospicerovidersandMedicae beneficiaries
arill-informedaboutthe interfacebetweemMedicae, HMOs, andhospices.

For examplean HMO/M edicae beneficiay canenrollin anyMedicare-certifiedospicenot just
onethatparticipates theHMO plan.The hospicenot the HMO, isresponsibleor managinghe
patiens hospiceplan of cae acrossll levelsandsitesof cae. The Medicae-cetified hospicebills
Medicarenot the HMO, for the Medicae patiens hospice&care Medicae paygshe HMO on afee-
for-seviceor reducectapitationbasigor servicenot relatedo theterminaliliness.

RECOMMENDATION: CMS shouldissueclarifiedpolicy guidelinesegardingthe Medicae
hospicéenefiandHMO enrollmentCMS shouldalsaissueanexplanatiomf rightsto the hospice
benefitfor Medicae beneficiarieandrequie Medicag HMOs to disseminati to all enrollees.

RATIONALE: Accuratenformationdisseminatedy CMS would helpto educatéeneficiaries,
hospices, and HMOs about their rights and responsibilities and would increase accessctethe M
hospicéenefit.
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COMPENSA'E PHYSICIANSFOR HOSPICE CERTIFICATION

ISSUE:One of the primarty requiementdor Medicae beneficiarie® accesthe MedicardHospice
Benefit(MHB) is certificatiorby the patients attendingphysiciarandthe Hospicenedicablirector
that the patient has a limited life expectancy of six months or less if theikséasemal course.
The lengthof stayon the Medicae HospiceBenefit(MHB) is still too shot. At the requesbf
Congresghe GovernmentAccountabilityOffice (GAO) conducteda studyon the MHB that was
releaseth 2000.Theyconcludedhatthe mostsignificaninfluenceon patientuseof hospicesthe
physician:Physiciansnitiate mostreferralgto hospiceandthey may continueto carefor their
patientsafterenrollmentaspartof the hospicdeam.Becauspatientsandtheir familiesrely heavily
on physicianrecommendation®r treatment,including recommendationr end-of-lifecare,
physiciangarean influentialfactorin a patients entry into hospice.” The mostrecentCMS data
shavsthatthe medianengthof stayis aboutthreeweeksand25 percenpf hospicgatientsvereon
the benefitfor lesshanaweek.

We applaudCMS’ creationof HCPCScodesG0179 and GO180 for physiciarcetification and
recetification of Medicae-caeredhomehealthsewvices.The new codeswill help homehealth
agenciegetphysiciansnore involvedin homehealthcae. A similarcodeneeddo bedevelopedbr
hospiceae.

RECOMMENDATION: CMS shouldcreatea newHCPCS codeto compensatphysiciangor
patientcertificatiorof eligibility for the MedicardH ospiceBenefit.

RATIONALE: In the past,CMS hasexpressecbncerrmaboutthe decreasinkgngthof stayon the
MedicardH ospiceBenefitandaskedowtheycanhelpalleviatehe problem.It isimperativeo get
physicianso focuson end-of-lifecaremuch earlierthanis now occurring. Althoughthe Medical
Directorof a Medicae cetified hospices covered underPart A asan emplgeeof the hospicethe
patients attendingphysiciarcontinuego bill underPart B for careplanoversightanddirectpatient
service#t atimewhenthelengthof stayon the MHB is still too short,it isimportant to encourage
physicianso referpatientssooneiby compensatinthemfor hospicecetification. Increasinghe
hospicdengthof staywould allowthe patientandtheir familiesto getthe full benefitof holistic
hospicesevicesand sae Medicae dollarsby keepingpatientsat homeratherthanin traditional
aggressivastitutionalcare.
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ASSURESNF/NFMEDICARE BENEFICIARY RESIDENTSRIGHT TO
CHOOSEHOSPICE PROVIDER

ISSUE:In 1989, Public Law 101-239mandatedhe ability of terminallyill Medicae beneficiaries
residing in skilled nursing facilities/nursing facilities (SNF/NFs) to actess weder the Mediear
Hospice Benefit. As SNF/NF residents become aftthe MHB, more of them are seeking hospice
servicedd owever the SNF/NF hasthe right to denyhospicesevicesto their residentor at a
minimum choosehe hospiceghe SNF/NF will allowto providethe sewices.

Currently a terminallyill SNF/NF residentmay only accesthe MedicareHospiceBenefitif the
SNF/NF will allowv thisto occur If the facility agreeso permitahospicdo providesevicedor the
SNF/NF residentthe Hospiceand SNF/NF must havea written agreementhat specifieshe
coodinatedsewiceseachproviderwill perform.

RECOMMENDATION: CMS shouldrequirethat eligible Medicae beneficiariesesidingin
SNF/NFshavetheright to receivdnospiceservicedrom a Medicae-cetified hospicef their choice.

RATIONALE: In March, 2000, the Office of Disability Aging and Long-Term Care Policy
Department of idalth and dman Sevices, and therban Instituteeleased a stud@utcomes and
Utilization for Hospiceand Non-HospiceNursingFacility Decedents.This studyresultedn six
repots 1) Synthesisand Analyss of Medicas Hosgdce Bendit: Executie Simmay and
Recommendationg) Important Questiongor Hospicen the NextCentury; 3) Medicags Hospice
Benefit:Useand Expenditues;4) Useof Medicags HospiceBenefitby NursingFacility Residents;
5) OutcomeandUtilizationfor Hospiceand Non-HospiceNursingFacility Decedents®s) Hospice
BenefitsandUtilizationin the LargeEmployer Market.

The studyshavedthat:

» Hospice patients in daily paie &wice as likely to receivell@vanalgesics as are non-hospice
patientsn dailypain.

» Hospiceatientsarelesdikelyto berestrainedio receiveéubeor paenteral/lVfeedingand
to begivenmedicationsiaintramusculaor intravenougoutes.

» Hospiceatientgeceielesccupationakpeeclandphysicatherapy

» Hospicepatientsconsistenthhawe fewer hospitalizationsyith the greatestifferences
obseved30 daysprior to death(9.8 percentvs31.7 percent).

* A nursingfacilitys hospiceconcentratiomappeardo havea strong influenceon the
hospitalizatiopatternsof non-hospic@atients Non-hospicgatientsn a nursingfacility
with no hospice involvement had a 30 percent probability of dying in a Mubpttalthe
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wasa .01 to 5 percenthospiceconcentrationnon-hospicepatientshad a 24 percent
probabilityof dyingin a hospital Nursingfacilitieswith a 5+ pecenthospiceoncentration
hada 21 percenprobabilityof dyingin ahospital.
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Notes:
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