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NOTE:

The materials and opinions presented by the speaker
at this session represent the speaker’s views, are for
educational and informational purposes only, are not
intended to be legal advice and should not be used for
legal guidance or to resolve specific legal problems.

In all cases, legal advice applicable to your
organization’s own specific circumstances should be
sought.




INTRODUCTION

The Importance of Compliance




Enforcement

* By the government

By employees

Penalties for Non-Compliance

Collect back wages, liquidated damages, attorney fees
Civil monetary penalties
Injunction suits to restrain violations

Criminal penalties




THE WAGE AND HOUR LAWS

Federal

Fair Labor Standards Act (FLSA), 29 USC 8201 et seq.




State

State law must always be considered

State law MUST always be considered in
addition to federal requirements

FLSA COVERAGE ISSUES




Coverage Can Occur In One Of Two Ways

1. Enterprise Coverage

2. Individual Employee Coverage

Exemptions




White Collar Exemptions

29 CFR 8541 et seq

Types Most Common In Home Care

- Executive Employees
- Administrative Employees

- Professional Employees




The Executive Exemptions

An employee is exempt under the executive
exemption in one of two ways:

- He or she may meet the basic
requirements for the exemption

- He or she may be a “business owner”
as defined for FLSA purposes

Basic Requirements

1. Salaried Dollar Test
2. Primary Duty
3. Supervision

4. Authority to Hire and Fire




Business Owner

1. Owns at least 20% equity interest

2. Is actively engaged in management

The Administrative Exemption




Basic Requirements

(1) Salaried or Fee Basis Dollar Test
(2) Primary Duty

(3) Discretion and Independent Judgment

The Professional Exemption

(1) Salaried or Fee Basis Dollar Test

(2) Primary Duty
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The Salary or Fee Basis of
Payment Requirement

» Salary Basis

» Fee Basis — commonly known as “per visit” pay

Not Applicable to Record Keeping

The exemptions do not excuse an employer
from the need to comply with the
record-keeping requirements of the Act.
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Strictly Construed; Burden of Proof

For the exemption to apply, the employee
must meet all of the necessary requirements

The burden is on the employer (not
the employee) to prove the requirements of
an exemption are met

The Companionship Services Exemption
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Basic Requirements

a. The services provided must constitute
“companionship services”

b. General household work may not exceed 20%
of the total

c. Must be non-trained personnel

d. Location of services

Burden of Proving the Exemption

The burden to prove the exemption applies

is upon the employer, not the employee.

If the employer cannot prove the requirements
for the exemption, the employee will be
entitled to minimum wage and overtime pay.
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WAGE AND HOUR RULES

Minimum Wage

The FLSA requires minimum wage to be
paid to all employees who are covered
by the statute ($5.85 as of July 24, 2007,
$6.55 as of July 24, 2008, and $7.25 as
of July 24, 2009).
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Overtime Pay

Generally, overtime pay is 1-1/2 times the
employee’s “regular rate” for “hours worked” in
excess of 40 hours in a workweek

There is no requirement under the FLSA for
daily overtime, holiday pay, etc. or on

the total number of hours that may

be worked by an employer

Important Concepts
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The Workweek

» The workweek is a fixed and regularly reoccurring
period of 7 consecutive 24-hour periods

» The payroll period does not need to
coincide with the workweek

Hours Worked

» All time during which the employee is
required to be on duty or on the employer’s
premises or a particular work place

» All time during which the employee is
“suffered or permitted” to work whether or
not she is required to do so
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Hours Worked (cont’d)

* Work not requested, but suffered or permitted, is
compensable even though it is performed away
from the employer’s premises, away from the
work site, or at the employee’s home

«  “Hours worked” can include time in idleness
and incidental activities, as well as in
productive work

Regular Rate

It is the hourly rate the employee is actually

paid for each week’s work; it can change

weekly depending upon the payment arrangement
with the employee.

This is not necessarily what the employer
pays the employee per hour or the
minimum wage.
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Regular Rate Calculation

The formula is:

total remuneration
(except statutory exclusions)
total hours worked

Both “total remuneration” and “hours worked” have
specific meaning under the law

DETERMINING THE REGULAR RATE
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Earnings Excluded

Gifts, including Christmas bonuses
Idle time payments as for holidays and absences
Reimbursements for expenses

Payments similar to idle time payments and
reimbursement for expenses

. Discretionary bonuses

Earnings Excluded (con’t)

. Profit sharing and savings plan payments by employees

. Radio and T.V. talent fees which satisfy
government regulations

. Welfare-plan contributions by employer which satisfy
government regulations

i. Premium pay of any amount for hours worked

in excess of 8 in a day
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Earnings Excluded (con’t)

j. Premium pay of any amount for hours
worked in excess of normal or regular
daily or weekly standards

k. Premium pay resulting from time and one-half
rates paid for Saturday, Sunday, holiday,
day-of-rest, sixth or seventh day work

Earnings Excluded (con’t)

|. Premium pay resulting from time and one-half
paid for work outside a contractual daily period
not exceeding 8 hours or outside of a
contractual weekly period not exceeding the straight
time hours in the statutory workweek applicable
to the employee

m.Certain payments for stock options, stock appreciation
and employee stock purchase plans
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Hours Worked

 All hours actually worked must be included
in the denominator of the calculation.

THE REGULAR RATE UNDER VARIOUS
CIRCUMSTANCES

21



Hourly Pay

If an employee is paid solely on

the basis of a single hourly rate

for hours worked, the employee’s regular rate
under the FLSA is the hourly rate.

Fixed Hours of Work With A Fixed Weekly,
Semi-Monthly or Monthly Pay

Effect of:

- fixed hours less than 40
- fixed hours more than 40

- additional hours of work
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Irregular Hours of Work

1. With Fixed weekly Pay

2. Guaranteed Weekly Pay (BELO Contracts)

Job Rate Pay (Per Visit)

- Must be reduced to the regular rate
to determine overtime pay

- Add together all of the sums received
and divide by hours worked

- Y% time pay for hours in excess of 40

23



Day Rate of Pay

If a nonexempt employee is paid a

flat sum for a day’s work without

regard to the number of hours worked

in the day and if he/she receives

no other form of compensation for services,
the employee’s regular rate is determined by
totaling all the sums received at such

day rate in the workweek and dividing

by the total hours actually worked.

Day Rate of Pay (con’t)

The employee is then entitled to one

half that regular rate for all hours

worked in excess of forty in the

workweek (the straight time portion of

the overtime has been paid by the day rate).
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Two Rates of Pay

(a) Average weekly rate

(b) Hourly rate in effect during the overtime hours

HOURS WORKED
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Time Spent in Performing Principal Duties

Sleeping Time

1. Where the employee is required to be
on duty for less than 24 hours

2. Where the employee is required to be
on duty for more than 24 hours
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Travel Time as Hours Worked

a.

o

o

General Rules

Home to work travel
. Travel during workday
. One-day assignment in another city

. Overnight travel
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Training Time

Attendance occurs outside the employee’s regular
working hours

Attendance is voluntary

The employee does no productive work while
attending

The program, etc., is not directly related
to the employee’s job

SOME COMMON PROBLEM AREAS
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On-Call Pay and Time

On-Call Pay

On-call pay is always included in the

computation of the employee’s regular rate. However,
the on-call hours are not always considered

“hours worked”. The effect of the on-call

hours not being “hours worked” is to

increase the employee’s regular rate during the
workweek he or she was on call.
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On-Call Time

If the employee must remain on the
employer’s premises or so near to the
employer’s premises that he or she
cannot use the time as he or she
chooses, the time is compensable.

On-Call Time (con’t)

If the employee can come or go

as he or she chooses, the time

does not count as hours worked; even

if the employee must leave a telephone
number where he or she can be reached.

Required minimum response time is especially a
problem for hospitals.
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Bonuses

Depending upon how bonuses are
structured, the amount of the bonus may,
or may not need to be included in

the regular rate calculations

Unreimbursed Expenses

1. General

2. Unreimbursed travel time
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Sharing Employees with Commonly
Owned Company

When are the companies considered joint employers

8/80 Rule

(1) The employer must be a hospital

(2) The 8/80 rule applies only to activities
of the hospital which constitute operation
of a hospital

(3) The employees involved must be engaged in
such activities at least 80% of the time
worked per workweek
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Granting Time Off in Lieu of Overtime Pay

To attempt to relieve themselves of liability
for overtime pay, employers sometimes grant time
off in lieu of paying overtime pay.

The FLSA permits public employers to utilize
a compensatory paid time off plan in

lieu of payment of overtime pay under
limited circumstances.

State Law

The FLSA does not replace state laws
which establish more beneficial standards
for employees than does the FLSA.

If an agency provides services in more
than one state, the law of each
state must be consulted.

33



Record Keeping

A. Generally
B. Record Retention

C. Posters

The Wage and Hour Division’s Web Site

www.dol.gov/esa/whd/
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