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June 9, 2020 
 
 
 
Via:  Electronic submission 
http://www.regulations.gov  
 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attn:  CMS-1733-P 
P. O. Box 8010 
Baltimore, MD 21244-1850 

 

Since 1982, the National Association for Home Care & Hospice (NAHC) has been the leading association 

representing the interests of home health, hospice and home care providers across the nation, including 

the home caregiving staff and the patients and families they serve.  Our members are providers of all 

sizes and types -- from small rural agencies to large national companies -- and including government-

based providers, nonprofit organizations, systems-based entities and public corporations.  As such, we 

welcome the opportunity to provide feedback on the FY2021 Proposed Hospice Wage Index and 

Payment Rate Update. 

Proposed Hospice Wage Index Changes 

As part of the FY2021 Proposed Hospice Wage Index and Payment Rate Update, the Centers for 

Medicare & Medicaid Services (CMS) indicates its plan to incorporate revisions published by the Office 

of Management and Budget in September 2018.  CMS also indicated its intent to potentially incorporate 

into the FY2021 hospice wage index values additional revisions that were published in early 2020 (these 

revisions are not currently represented in the proposed hospice wage index table for FY2021).  While 

these changes are not expected to have a significant impact on a widespread basis, they will impact 

specific areas of the country; to mitigate any negative impact CMS is proposing to limit the loss in wage 

index values between FY2020 and FY2021 to maximum of 5%.   

 

http://www.regulations.gov/
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NAHC Recommendation:  NAHC supports CMS’ inclusion of the 5% cap on loss in wage index values as 

essential to easing the impact of incorporating the OMB revisions.   

 

We would also like to take this opportunity to reiterate NAHC’s support for more far-reaching reforms to 

the wage index methodology used under Medicare fee-for-service.  As we have noted previously, a 

significant concern for hospices and other small health care entities relates to parity with other 

providers that draw from the same labor pool.  While the same data are used to establish the basic 

wage index values applicable to most provider types, hospitals receive special consideration in a number 

of ways, including that they are permitted to seek geographic reclassification from their assigned 

geographic area (thereby receiving higher wage adjustments to their payments).  Hospice providers are 

not afforded these same options yet must compete for the same types of caregiving professionals. 

 

NAHC Recommendation:  CMS should take action to develop and implement a wage index model in line 

with the system recommended by the Medicare Payment Advisory Commission (MedPAC) in 2007; this 

model should be consistent across all provider types so that all providers have a level playing field 

from which to compete for personnel.  Additionally, the model should incorporate some means by 

which providers are protected against substantial payment reductions due to dramatic reductions in 

wage index values from one year to the next.  Finally, all providers should be guaranteed that their wage 

index value does not drop below the rural wage index value applicable in the state of operation. 

 
Elimination of the Service-Intensity Add-on (SIA) Budget Neutrality Factor 

Beginning in January 2016, CMS implemented a two-tiered payment system for Routine Home Care 

(RHC) under the hospice benefit, as well as a Service-Intensity Add-on (SIA) payment that is applicable to 

in-person RN and Social Work visits to patients on RHC during the final seven days of life (limit of four 

hours per day).  In order to ensure that the SIA policy did not increase hospice spending above what 

would otherwise be the case without the SIA policy, CMS has applied a SIA budget neutrality factor to 

calculation of RHC payment rates.  CMS has found that, despite the SIA policy, the number of RN and 

social work visits provided in the final week of life remains relatively constant.  In the interest of 

simplifying the payment calculation, CMS has recommended elimination of the SIA budget neutrality 

factor beginning with FY2021. 

 

Comments:  NAHC supports efforts by CMS to simplify Medicare payment calculations where 

warranted, and understands CMS’ rationale for eliminating the SIA budget neutrality factor.   We also 

understand that there have been recent changes in hospice – including incorporation of a “Hospice 

Visits When Death is Imminent” measure on Hospice Compare.  Additionally, the FY2020 recalibration of 

payment rates has resulted in a significant increase in the hourly rate for Continuous Home Care (CHC), 

which is used to pay hospices for SIA visits and could have an impact on SIA utilization going forward.  

While NAHC does not object to CMS’ elimination of the SIA budget neutrality factor, we recommend 

that CMS continue to monitor visits in the final week of life and utilization of the SIA to ensure a 

continuation of existing trends.    
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Hospice Election Statement Modifications and Election Statement Addendum 
 
Implementation Date:  CMS finalized in the FY2020 Hospice final rule an implementation date of 
October 1, 2020 for the modified election statement and election statement addendum requirement.  It 
is too early to make a determination as to when risks associated with the COVID-19 virus will subside 
sufficiently to allow for some return to normalcy in the health care system, but it is widely believed that 
health care delivery will be altered for the foreseeable future by COVID-19. Healthcare providers – 
including hospice programs – have been required to focus many of their resources on the COVID-19 
Public Health Emergency (PHE), and will need to maintain at least a portion of resources dedicated to 
this effort and preparing for a potential second wave.  The status of “reopening” the country varies 
across the nation, leaving hospices with varied ability to prepare.   And, with the high probability of a 
second wave this fall, right at the time the election statement modifications and addendum are slated to 
be implemented, the ability for hospices to implement revised electronic medical record (EMR) 
documentation/ paper documentation, revise policies and procedures and adapt operations, and 
provide the necessary education to staff will be severely impacted.  The longer the PHE continues the 
greater the impact to hospice providers and their staff.   
 
Additionally, EMR vendors have indicated that hospices want to have input into the election statement 
and addendum that the EMR vendors will be implementing prior to the effective date.  This is not 
feasible considering the current PHE and the fact that it is during this time that the vendors need to 
secure this input in order to be fully ready for implementation.  Some EMR vendors have indicated they 
have had to furlough staff during this PHE and some of those staff were working on these hospice 
changes. 
 
Moreover, CMS does not appear to have provided education to the Quality Improvement Organizations 
(QIOs) and the Medicare Administrative Contractors (MACs) relative to the modified election statement 
and addendum and how the QIO is to handle Immediate Advocacy complaints or how the MAC is to 
assess for compliance.  CMS also indicated in a memo, QSO-20-31-ALL, that it is refocusing work of the 
QIOs to deploy them to assist with technical assistance to nursing homes.  It is not clear if CMS intends 
to use these same QIOs to assist the hospice beneficiaries who request Immediate Advocacy or if CMS 
intends to utilize the two QIN-QIOs already working with hospices.  Any QIOs involved must be educated 
and prepared to take on the additional work with hospices.  While CMS indicated in last year’s final rule 
that the presence of an addendum when one has been requested fulfills the condition of payment, the 
MACs and other reviewers will have some of the same questions as the hospice community about the 
specifics of the addendum (see below).  In addition, there appears to be confusion within CMS on what 
is to be included in the addendum.  Below is a Q&A exchange between CMS and an EMR vendor in 
which CMS implies that items/services/drugs that are related but not considered reasonable and 
necessary in the hospice plan of care are to be included on the addendum. It is our understanding that 
such items are to be addressed with the Advance Beneficiary Notice (ABN) and that only unrelated 
items/services/drugs are to be included on the addendum.  CMS even made this distinction in its 
response to comments received for the FY2020 hospice proposed rule: 
 

Q: Imagine this scenario. At election, something is concluded to be not covered. After some 
time, the reason that something is not covered changes, but the coverage status of “not 
covered” remains the same. For example, maybe a medication was originally not covered at 
election because it wasn’t related to treatment of a related hospice diagnosis, but now it’s not 
covered because it isn’t part of the hospice formulary. In that scenario, would that change in 
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non-covered reason be considered an update and would hospices need to provide patients and 
their caregivers an updated election addendum? 
A: The hospice would have to discuss alternatives with the patient to achieve the same result in 
such a situation because the hospice is still responsible for the provision of services for the 
palliation and management of the terminal illness and related conditions. However, if the 
patient is requesting a certain drug and the hospice agrees that such drug is related but is still 
not covering it because it is non-formulary, the hospice would have to inform the patient of this 
and would have to update the addendum if the patient requests it.  

 
Q: What are the requirements for providing election addendum updates when the plan of care 
changes? What is the trigger for providing the patient, caregiver, and/or representative with 
updates? Does the patient, caregiver, and/or representative need to ask again? Or would the 
plan of care updates from an IDG meeting trigger the update?  
A: Once a decision is made NOT to cover something during the course of hospice care or will 
now be covering something that was previously not covered and therefore on the addendum, 
that is when the addendum would be updated. If nothing changes during each IDG in terms of 
what the hospice is and is not covering, there is no need to routinely update the addendum. It is 
only updated if there is a new item, drug or service that the hospice would not cover or if there 
is something on the addendum that previously was not covered, but now will be, that is when 
the addendum would be updated.  

 
 
Recommendation:  Given these circumstances, CMS should postpone implementation of the modified 
election statement and the election statement addendum until October 1st of the year that is at least 
one full calendar year following the end of the COVID-19 PHE.  For example, if the PHE ends on 
September 1, 2020, the implementation date for the election statement modifications and addendum 
would be October 1, 2021.  This time frame is based on the delay that CMS has put in place for use of 
the OASIS-E assessment tool. 
 
Election Statement Modifications and Election Statement Addendum  
NAHC appreciates CMS’ desire for greater transparency regarding a patient’s election of service, and 
what is and is not covered under the Medicare Hospice Benefit (MHB) as the result of that election. CMS 
specifically pointed  to the approximately $1 billion charged to Medicare outside of the hospice benefit 
as one of the reasons greater transparency is needed, as well as to hospice beneficiary/family member-
expressed concerns. While not downplaying the importance of beneficiaries and their legal 
representatives having a full understanding of the MHB, we must underscore that hospices do not play a 
part relative to some of the items, services, and drugs billed to Medicare outside of this benefit. We 
have firsthand experience and knowledge of numerous situations where a non-hospice provider bills an 
item/service/drug to Medicare with the billing code denoting it is unrelated to the reason the patient is 
receiving hospice care without ever having consulted with the hospice. Additionally, there are numerous 
situations where a patient or his/her family member has secured items/services/drugs without notifying 
the hospice they were considering it or that they had done it.  
 
Per the waiver of traditional Medicare hospice benefits, any time a beneficiary is a consumer of an 
item/service/drug that is normally covered under traditional Medicare benefits but is not provided 
directly by or arranged for by the hospice from which the beneficiary elected hospice care, the 
beneficiary is financially responsible (except in the case of attending physician services). Rarely does the 
non-hospice provider bill the beneficiary. Often, the non-hospice provider is not aware the patient has 
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elected hospice care until after their submitted claim is denied because of the patient’s hospice election. 
At this point, some contact the hospice and some bill the claim as unrelated, but rarely does the patient 
receive a bill. Some non-hospice providers, especially Part D plans, have made it clear they are checking 
the Medicare systems at the time the item/service/drug is ordered/requested, but CMS systems do not 
indicate the election of hospice care. Those providers coordinating coverage of items/services/drugs 
with hospices have indicated that it is not at all uncommon for the beneficiary’s hospice election to 
remain invisible to them in the CMS systems until long after the hospice notice of election (NOE) has 
been submitted – in some cases as long as several weeks following election of hospice.  In fact, data 
shared with us by the National Council of Prescription Drug Plans (NCPDP) shows that one Part D parent 
organization experiences an average delay of 22 days and overall delays range from 16 to 65 days.  In 
discussions with the MACs and software vendors, it is our sense that hospices are, in large part, 
complying with the timely filing requirements for NOEs and that the hospice has taken every action that 
it could to ensure appropriate coverage for services is assured. Most hospices do reach out to 
coordinate care with non-hospice providers when the hospice is aware of such providers. The lack of 
timely beneficiary utilization data is a factor for both non-hospice providers and hospice providers.  If 
hospice providers were aware of all beneficiary utilization of non-hospice providers during a hospice 
election, the hospice would have an opportunity to communicate with the provider regarding proper 
billing and again with the beneficiary regarding goals of care and reasonable and necessary symptom 
management. For all of these reasons, therefore, it is not reasonable that CMS expect hospices to be 
able to control or hold hospices accountable for much of the spending outside of the MHB.  
 
Recommendation:  As we have recommended in the past, to effectively address inappropriate 
spending outside of the hospice benefit, CMS MUST take additional steps to identify the breadth of 
issues that are contributing to the problem. These include analysis of spending data to determine 
what proportion of this spending is occurring within the first weeks of hospice care when the CMS 
systems have not been updated with Medicare election information and what proportion of this 
spending is resulting from the hospice informing the provider that the item/service/drug is unrelated. 
CMS must look to any additional systems issues (lags in updates to beneficiary status information) as 
well as to any other delays (including by MA plans) that slow the posting of new beneficiary status 
information.  
 
While CMS has focused much of its concerns around items/services/drugs that are unrelated to the 
hospice care, there is likely a large proportion of spending outside of hospice for items/services/drugs 
that are related but are unreasonable and unnecessary under a palliative plan of care. We believe 
much of these unnecessary and unreasonable items/services/drugs are being billed by non-hospice 
providers to Medicare as unrelated and if the non-hospice providers and hospice providers had timely 
notification of beneficiary utilization of services (hospice and non-hospice), it is likely that much of these 
expenditures could be avoided.  Again, these are reasons we strongly urge CMS to delve more deeply 
into these expenditures to determine what proportion is actually the responsibility of the hospice and 
within the control of the hospice. CMS must then share this information with hospices and non-hospice 
providers billing these services. Perhaps CMS could share this information in an education tool with 
hospice and applicable non-hospice providers through the PEPPER.  
 
As a result of CMS’ continuing concerns about these types of expenditures, it has finalized changes to 
the hospice election statement and the addition of an addendum to the election statement that will be a 
condition of payment. CMS included a sample modified election statement and election statement 
addendum in the FY2021Hospice proposed rule and seeks comments on these documents.  These 
sample documents were highly anticipated by the hospice community.  Such documents help the 
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hospice community with understanding not only the requirement but CMS’ expectations of hospices for 
implementing the requirements.  While somewhat helpful, the sample documents do not provide the 
necessary information for some of the hospice community’s questions and guidance needed for 
implementation.  Not only is the timeframe between the guidance and the implementation date short, 
there are numerous questions outstanding and guidance needed by hospices.  Some of the most urgent 
questions and issues requiring clarification/guidance are:  

 How to handle transfers.  Is the receiving hospice to consider the transfer a new election for 
purposes of the addendum and would the timeframe required for supplying an addendum be 
five days or three days (72 hours)?  Or is the receiving hospice to observe the transferring 
hospice’s determinations regardless of whether it agrees with these determinations? It is 
reasonable to allow the hospice the patient is transferring to some time to complete its own 
assessment and make decisions about related and unrelated conditions, items, services, and 
drugs.  Allowing five days for the assessment and decision-making is consistent with the 
processes hospices follow at the time of election and at the time of receiving a transfer. 

 CMS’ expectations around updating the addendum.  
o  When an item, service, or drug that is considered unrelated and is listed on the 

addendum is discontinued, does the hospice need to supply an updated addendum 
including obtaining the beneficiary’s/legal representative’s signature or is it sufficient to 
either not provide an updated addendum or provide the addendum but not require the 
signature? It seems an additional burden to the beneficiary/legal representative to 
require yet another signature in the case of an item being discontinued as there 
presumably would be no questions/concerns about coverage. 

o Should the updated items be differentiated in some way, i.e. asterisk/different color 
text, listed separately, etc.? 

 How to handle situations where an addendum is requested but there are no unrelated 
conditions, items, services or drugs.  Should an addendum stating this be provided and still 
require a signature? 

 Can the addendum be provided via a patient portal?  EMR vendors are receiving requests for 
this type of beneficiary access but it is not clear if such access is acceptable or if a hard copy 
paper addendum must be provided. 

 When the addendum is requested after the date of election but within the five day timeframe 
after election must the hospice provide the addendum within 72 hours (three days)?  For 
example, the patient elects hospice care on a Monday but the beneficiary/legal representative 
does not request the addendum during the election, but after thinking about it requests it on 
Tuesday.  Does the hospice then have until Friday or Saturday to provide the addendum?  As 
CMS acknowledged when it finalized the timeframes for the provision of the addendum, it does 
take time to complete the comprehensive assessment and make determinations about 
unrelated conditions, items, services, and drugs.  Therefore, it makes sense that the hospice 
would have at least the five days from the effective date of the election or three days from the 
date of request, whichever is greater, to provide the addendum if it is requested after the day of 
election but within the five-day comprehensive assessment period.   

 Determining when the clock starts ticking, so to speak, when the patient elects hospice with a 
future effective date.  For instance, the patient elects hospice care on Monday, May 18 but 
chooses an effective date of Monday, May 25.  Does the five day window begin on May 18 or 
May 25?  It seems that it would begin on May 25 as the hospice would not be doing the 
comprehensive assessment until after this date, but clarification is needed. 
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 In the FY2020 final rule, CMS stated it was finalizing the modifications to the election statement 
and election statement addendum as proposed.  CMS stated in the proposed rule that the 
addendum needed to include some specific language about the QIO.  CMS stated: “Specifically, 
the language must include contact information for the BFCC–QIO, as well as the following 
statement: ‘‘We encourage you to contact your hospice provider to discuss any concerns about 
the diagnoses/conditions, as well as items, services, and medications listed on this form that you 
believe should be covered by the hospice. Beyond issues related to Medicare coverage, if you 
believe that your care concerns were not adequately addressed by your hospice provider, you 
may contact the Medicare Beneficiary and Family Centered Care Quality Improvement 
Organization (BFCC–QIO) to help you. While it cannot require services be covered, provided, or 
be paid for by Medicare, the BFCC–QIO addresses quality of care issues for people with 
Medicare. There are various ways the BFCC–QIO can assist you: (a) verbally engaging providers 
on your behalf to seek quick resolution, known as Immediate Advocacy, or (b) by having an 
independent physician review of your medical documentation to determine if there was a 
quality issue.’’  This statement was not included in the FY2020 final rule and it is not included 
in the sample addendum provided by CMS.  Is it required? 

 In the FY2020 final rule, CMS stated:  “We are finalizing that the election statement 
modifications apply to all hospice elections but the addendum only would be furnished to 
beneficiaries, their representatives, non- hospice providers, or Medicare contractors who 
request such information.”  There are various elements of the Medicare election statement that 
are not appropriate to include on election statements of non-Medicare beneficiaries such as: 

o Information about and acknowledgement of the waiver of Medicare benefits 
o Information about the right to the addendum  
o Information about the right to access the immediate advocacy process through the QIO 
o Information about the holistic, comprehensive nature of the Medicare hospice benefit 

Therefore, it is not appropriate to extend the Medicare requirements of the election 
statement to all patients.    
 

These are just some of the outstanding questions/issues needing to be addressed in order for hospices 
to properly implement the addendum and reviewers and oversight bodies to know how to assess 
compliance. 
 
In addition to the logistics of implementing these changes, the hospice community is also interested in 
hearing from CMS how the sample forms provided and the requirements as finalized will help in 
reaching the goal of greater transparency for beneficiaries and reduction of spending outside of the 
MHB.  As it stands, it appears that the sample forms and the processes CMS is expecting hospices to use 
in communicating unrelated information are not what would be most effective for communicating with 
non-hospice providers, which is essential to reducing spending outside of the Benefit. What would be 
most effective is timely electronic transmission of beneficiary utilization data.  CMS acknowledges that 
the addendum may even be used with Part D plans in the future.  Without having an electronic version 
of the addendum and electronic transactions to communicate it to non-hospice providers, the potential 
beneficial impact of the changes is minimized, at best. There exists today a voluntary prior authorization 
form for hospices to complete to submit information to the Part D plans about a beneficiary’s 
election/revocation/discharge of hospice care and unrelated medications.  Should hospices utilize the 
new election statement addendum in place of or in addition to this form?  If in addition to, this is 
unnecessary paperwork that causes burdens for both hospices and Part D plans.  Likewise, if in place of 
the form may not contain information needed by the Part D plans.  Clarification and guidance is needed.  
We also strongly encourage CMS to consider how the communication to non-hospice providers can 

https://www.cms.gov/Medicare/Prescription-Drug-Coverage/PrescriptionDrugCovContra/Downloads/Instruction-and-Form-for-Hospice-and-Medicare-Part-D.pdf
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occur electronically in real-time or much nearer to this than currently exists.  The industry is already 
working with Part D plans on ways this might occur and would happily work with other provider types to 
see if there are such possibilities there, as well.  More importantly, utilizing the same communication 
system for all provider types is the most efficient and effective method.  
 
In last year’s final rule, CMS laid out the burden estimate for the election statement changes and 
addendum and indicated an updated burden estimate would be provided in this year’s proposed rule, 
but this was not part of the proposed rule.  The 30-minute burden estimate in last year’s rule does not 
adequately take into consideration the amount of time it will take hospices to obtain the signature on 
the addendum, in particular.  From its comments and examples provided, CMS appears to be assuming 
that all beneficiaries requesting the election statement addendum will do so at the time of election.  
This should not be assumed as there are numerous scenarios the industry has considered where it is 
likely the addendum would be requested during the course of care.  For example, it may not be until 
after additional family members are made aware of the hospice election that the addendum is 
requested.  In situations where the legal representative’s signature must be obtained, it is exceptionally 
difficult to do so now for the election statement (i.e. representative does not live in the area and is not 
able to come to the beneficiary at the time the hospice election is desired, representative does not have 
a FAX machine and does not have convenient access to such or is leery of utilizing one, etc.) and will be 
extraordinarily difficult and burdensome relative to the addendum during the course of care.  The 
amount of time it takes to communicate with the representative about how to obtain the signature, the 
time required for the hospice to track down the signature when a mailed addendum is not returned, and 
other likely scenarios are not reflected in the burden estimate.  An updated burden estimate with 
opportunity for feedback is necessary. 
 
Relative to the sample documents provided in the proposed rule, most hospices and EMR vendors will 
utilize the samples as their form, and there are three main areas of concern:   
 

 The beneficiary’s financial responsibility as it relates to the drug and respite care copays that a 
hospice can charge.  Very few hospices charge these amounts and including them in the 
election statement is likely to cause great confusion for beneficiaries. These should not be 
included unless the hospice plans to charge them.  Otherwise, it adds to the beneficiary’s 
confusion.   

 The term “appeal” is used on the forms to reference the beneficiary’s right to immediate 
advocacy through the QIO.  As outlined in the CMS QIO Manual, the immediate advocacy 
process is an informal dispute resolution process that is intended to quickly resolve a 
beneficiary’s verbal complaint.  The QIO’s role is to facilitate communication between the 
beneficiary/legal representative and the hospice.  Per the CMS QIO Manual, under the 
Immediate Advocacy process the QIO does not have the authority to reverse the hospice’s 
decisions about unrelated conditions, items, services and drugs and cannot require a hospice to 
pay for such.  CMS wrote in the FY2020 final hospice rule: “When a quality of care complaint is 
handled through the Immediate Advocacy process, the QIO does not make clinical 
determinations based on whether or not it agrees with the hospice’s determination about 
whether or not the disputed items, services, or drugs are unrelated to the terminal illness and 
related conditions, but rather facilitates discussion between the beneficiary and the hospice to 
see if the two parties can come to a satisfactory resolution. While it cannot require services be 
covered, provided, or be paid for by Medicare, the BFCC–QIO addresses quality of care issues for 
Medicare beneficiaries.  Additionally, with the agreement to use Immediate Advocacy, a Peer 
Review is not performed.”  Utilizing the term “appeal” is misleading to the beneficiary, in 
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particular.  Education about this process must occur from CMS to the hospice community and 
the QIOs.   

 The beneficiary’s /legal representative’s signature required on the addendum.  This is in 
addition to the signature required on the election statement.  We frequently hear of situations 
where the legal representative is out of state and does not have access to a FAX machine or 
email or is uncomfortable using them, causing a delay in obtaining a signature.   If the 
addendum is not requested until after the start of hospice, which would be during the course of 
care, the hospice would have to go through the process of obtaining another signature in 
addition to the election statement signature that was obtained at the beginning of care. Many 
hospices do ask for the ability to use an electronic signature for both the election statement and 
the addendum.  CMS looks to the MACs to provide guidance to the hospices on electronic 
signatures.  The MACs do not have to be consistent in their guidance.  Inconsistency is a 
disruption to healthcare providers and contributes to beneficiary confusion.  CMS should 
provide guidance in this area for the sake of consistency and minimizing confusion. 

 
In addition to these primary concerns about the sample documents, there are some other concerns such 
as: 

 The requirement is for the addendum to include unrelated conditions but there is not a space 
for this on the sample addendum.  It would also be helpful for CMS to include a sample 
completed addendum that would show what CMS expects in terms of the way to write the 
rationale for an unrelated condition, item, service or drug that is considered to be 
communicated in a language the beneficiary can understand.   

 Hospices are required to include on the modified election statement language explaining the 
effects of a hospice election.  This was an unexpected item to the hospice community as the 
Medicare waiver addresses this and acknowledgement of such has been required on the 
election statement.  The sample CMS document does not seem to include more than the 
language of the waiver.  Is this what CMS is expecting – to state the waiver on the election 
instead of just including an acknowledgement of the waiver? 

 
In light of the many remaining questions/issues, the guidance that is still needed from CMS, and the 
distraction of the PHE, we underscore our recommendation that CMS should not implement the 
election statement and addendum changes until October 1st of the year that is at least one full 
calendar year after the end of the COVID-19 PHE.  So if the PHE ends on September 1, 2020, the 
implementation date for the election statement modifications and addendum would be October 1, 
2021. 
 
Sincerely, 
 

 
William A. Dombi 
President 
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June 1, 2020 

 

 

 

 

The Honorable Seema Verma   

Administrator 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services  

Attention: CMS–6082–NC 

P.O. Box 8016 

Baltimore, MD 21244–8016  

 

Submitted Electronically via Regulations.gov   

 

RE: (CMS–1744–IFC) Medicare and Medicaid Programs; Policy and Regulatory Revisions in 

Response to the COVID–19 Public Health Emergency 

 

Dear Administrator Verma: 

 

Since 1982, the National Association for Home Care & Hospice (NAHC) has been the leading association 

representing the interests of home health, hospice and home care providers across the nation, including 

the home caregiving staff and the patients and families they serve.  Our members are providers of all sizes 

and types -- from small rural agencies to large national companies -- and including government-based 

providers, nonprofit organizations, systems-based entities and public corporations. As such, we welcome 

the opportunity to comment on his Interim Final Rule.  

 

As the largest national organization representing hospices, home health and home care agencies across the 

United States, I want to thank you and others at the Centers for Medicare & Medicaid Services (CMS) for 

your unflagging efforts over recent months to ease regulatory and paperwork burdens to allow health care 

providers to more effectively and efficiently address direct patient care needs during the COVID-19 

pandemic.   While the home setting provides the safest environment for vulnerable seniors at this time, 

provision of community-based care has posed many challenges, among them fear of exposure to infection 

(on the part of patients, families and home caregiving staff), staffing shortages, limitations on adequate 
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supplies of personal protective equipment (PPE), and regulatory burdens.  Our agencies, their staff, and 

patients and families are deeply appreciative of your swift action to ease regulatory burdens so that care 

can be delivered more effectively and, most importantly, safely.   Among the actions taken by your 

agency is the Interim Final Rule:  CMS-1744-IFC--Medicare and Medicaid Programs; Policy and 

Regulatory Revisions in Response to the COVID-19 Public Health Emergency (Interim Final Rule), 

first released on March 30, 2020.   

 

NAHC appreciates the efforts by the Centers for Medicare &Medicaid Services to assist health care 

providers during this unprecedented public health emergency (PHE). Specifically, the clarification of 

homebound for beneficiaries under the home health benefit related to the COVID-19 pandemic and the 

expansion of telecommunications-based services for home health and hospice patients.  NAHC offers the 

following recommendations and comments to further facilitate the provision of home health and hospice 

services during the PHE.  

 

Home Health  

 

F. Clarification of Homebound Status Under the Medicare Home Health Benefit 

 

Issue: CMS clarifies when beneficiaries are considered confined to the home; for purposes of the 

Medicare home health benefit in the context of the PHE for the COVID–19 pandemic.  Under this 

flexibility beneficiaries are considered “confined to the home‟‟ or „„homebound” when the patient‟s 

physician states that it is medically contraindicated for the patient to leave the home because the patient‟s 

condition may make the patient more susceptible to contracting a pandemic disease. The homebound 

definition clarification will enable beneficiaries to continue to receive necessary health care services 

while maintaining social distancing and sheltering in place strategies to prevent the spread of COVID-

19.  CMS, however,  should be aware that NAHC has learned of a state Medicaid managed care 

program  that is directing home health agencies to change the payer from Medicaid to Medicare for dual 

eligible beneficiaries that meet the expanded Medicare homebound definition for COVID -19. As a result, 

the cost for many dual eligible beneficiaries will be shifted from Medicaid to Medicare.   

 

Recommendation: CMS should evaluate the appropriateness of state Medicaid programs shifting the 

cost of care for dual eligible patients to the Medicare program. 

 

G. The Use of Technology Under the Medicare Home Health Benefit During the PHE for the 

COVID–19 Pandemic 

 

Issue: CMS will permit physicians to enter into contractual arrangements with a HHA to leverage 

auxiliary personnel including nurses or other clinical staff, to provide virtual visits for patients in their 

homes. These virtual visits are considered provided incident to a physician‟s service, as long as the billing 

practitioner is providing appropriate supervision through audio/video real-time communications 

technology, when needed. Payment for such services would be made to the billing practitioner who would 

then make the appropriate payment to the contracted entity (for example, the HHA). This payment would 

be made in accordance with the PFS and would not be considered a home health service under the 

Medicare home health benefit. This particular flexibility can enable more patients to receive services. As 
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such, CMS would not expect that services furnished at a patient‟s home incident to a physician service 

will usually occur during the same period as a home health episode of care and will be monitoring claims. 

 

This arrangement limits the use of virtual visits by physicians with HHA personnel to those patients not 

under a home health plan of care (HHPOC). However, HHA have been receiving requests from 

physicians to facilitate virtual visits for their patients that are under a HHPOC. For example, home health 

patients with wounds where the physician needs to assess the condition of the wound and evaluate the 

wound bed while the HHA is visiting to perform the wound care. Many HHAs are concerned that that 

they are not permitted to bill for the home health visit since the care could be considered duplicate of the 

physician‟s service.  

  

Recommendation: Permit the HHA and the physician to each conduct and bill for concurrent visits with 

a shared patient of the HHA and the physician when the service is on the HHPOC.  During this PHE 

many physicians are conducting telehealth visits which may limit their ability to provide comprehensive 

evaluations for certain conditions. NAHC believes the services provided by the HHA and the physician 

are separate and distinct services that are specific to each provider type, and therefore, appropriate for 

separate payment.   

 

Issue: CMS provides HHAs with the flexibility to provide care using various types of 

telecommunications systems to facilitate continuity of care during the PHE.  CMS states in the IFC rule  

“While we remain statutorily-prohibited from paying for home health services furnished via a 

telecommunications system if such services substitute for in- person home health services ordered as part 

of a plan of care and for paying directly for such services under the home health benefit, for the duration 

of the PHE for the COVID–19 pandemic, we are amending the regulations at §409.43(a) on an interim 

basis to provide HHAs with the flexibility, in addition to remote patient monitoring, to use various types 

of telecommunications systems (that is, technology) in conjunction with the provision of in-person visits.” 

 

As CMS notes, virtual encounters by HHAs are in conjunction with the provision of in-person visits, and 

not substitutions for in-person visits. Therefore, NAHC believes that CMS has flexibility in providing 

reimbursement to HHAs for telecommunication encounters when included on the POC. Additionally, 

CMS has provided significant flexibilities for physicians and non-physician practitioners related to the 

use of telecommunication technologies for patient encounters.   

 

Recommendation: CMS should reimburse HHAs for telecommunication encounters that are included in 

the HHPOC. The rate scheduled should be commensurate with the various physician evaluation and 

management visits paid on the physician fee schedule. 

 

Issue: CMS has issued waivers that permit practitioners to conduct and bill Medicare for virtual visits via 

audio only technology. This flexibility will permit practitioners to conduct audio only visits when two-

way audio /visual technology is not available or not practicable for patients. However, CMS will not 

permit audio only visits to be conducted for the face to face (F2F) encounter for Medicare home health 

certification; only in-person visits or two-way audio/visual technology are permitted for these 

visits.  Because audio visits are recognized as routine physician E/M visits, practitioners believe they are 

acceptable for the home health F2F encounter. When an audio visit is sent to the HHA as the F2F 
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encounter, HHAs must request that the practitioner conduct another visit using audio/visual technology or 

an in-person visit.  As a result, scheduling an acceptable F2F encounter is frequently challenging, if even 

possible for some patients, creating additional burdens for providers and delays in care for patients. 

Additionally, this policy could restrict access to home health services for many patients residing in rural 

areas where advanced technologies may not be available. 

 

Recommendation: Permit practitioners to conduct the F2F encounter for Medicare home health 

certification via audio only technology in addition to two-way audio/ visual technology and in-person 

visits. 

  

L. Rural Health Clinics (RHCs) and Federally Qualified Health Centers (FQHCs) 

2. Revision of Home Health Agency Shortage Area Requirements for Furnishing Visiting Nursing 

Services 

 

Issue: CMS will permit RHCs and FQHCs to provide visiting nurse services to the center‟s patients 

regardless of whether there is a shortage of home health agencies in the area where the center is located. 

CMS is providing this flexibility because it anticipates home health agencies will become overwhelmed in 

response to the PHE.  However, a significant portion of HHAs are reporting reductions in referrals due to 

the suspension of elective surgeries. Additionally, patients are refusing on-site visits from agency staff 

leading to additional losses in revenue. Accordingly, there is no need for RHCs and FQHCs to fill any 

gap in HHA availability.  

 

Recommendation:  Withdraw the PHE waiver and instruct RHCs and FQHCs to work with HHAs before 

the initiating visiting nurse services to center patients. The Medicare home health benefit offers more 

services to beneficiaries receiving care in the home than the RHCs or FQHCs can provide. Additionally, 

many HHAs are able to accept these patients during the PHE.  CMS should restore the longstanding 

requirement that RHCs and FQHCs are permitted to provide visiting nurse services in the home only after 

it is determined that no HHA is available to provide the care.  

 

Hospice  

 

H.  The Use of Technology Under the Medicare Hospice Benefit 

 

Since the beginning of the public health emergency (PHE), hospices have had significant challenges 

providing in-person visits due to patient and family fears of exposure to infection, residential and nursing 

facility limits on admitting non-facility health care providers, and PPE shortages.  While many hospice 

entities had previously begun to utilize telecommunications technology as part of their care strategies, 

others  did not due to cost issues or concerns that Medicare would not consider these visits appropriate or 

sufficient to meet patients‟ and family members‟ needs.  

 

Early in the PHE, in response to concerns that hospices were unable to access many patients for in-person 

service visits, CMS noted in informal discussions that the hospice Conditions of Participation (CoPs) 

contain very limited references to in-person visits, and that telecommunications technologies are 

permitted for use in hospice care.  As part of the Interim Final Rule, CMS notes that “technology has 
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become an integral part of medicine across the entire spectrum of healthcare” and that “Recently, we have 

been asked by stakeholders to provide more clarity on how hospices can leverage technology to keep 

clinicians and patients safe during the PHE for the COVID-19 pandemic.”  In response, CMS amended 

hospice regulations at 42 CFR 418.204 as follows: 

 

418.204 – Special Coverage Requirements 

(d) Use of technology in furnishing services during a Public Health Emergency. When a patient is 

receiving routine home care, during a Public Health Emergency as defined in § 400.200 of this 

chapter, hospices may provide services via a telecommunications system if it is feasible and appropriate 

to do so to ensure that Medicare patients can continue receiving services that are reasonable and necessary 

for the palliation and management of a patients' terminal illness and related conditions. The use of such 

technology in furnishing services must be included on the plan of care, meet the requirements at § 418.56, 

and must be tied to the patient-specific needs as identified in the comprehensive assessment and the plan 

of care must include a description of how the use of such technology will help to achieve the goals 

outlined on the plan of care. 

 

CMS also noted in the Interim Final Rule that these visits performed using telecommunications 

technology are included as part of the per diem, and that for purposes of hospice claim submission only 

in-person visits (with the exception of social work telephone calls) should be reported on the claim.  CMS 

indicated that the cost of telecommunications technology used to deliver routine home care during the 

COVID-19 emergency may be included on the hospice cost report but should be reported separately.   

 

The informal guidance provided to hospice stakeholders in advance of issuance of the Interim Final Rule 

(referenced above) and CMS‟ explicit authorization of technology-based visits in the Interim Final Rule 

have raised a number of questions around the use of telecommunications technology for service visits 

under the hospice benefit that we believe warrant clarification by CMS; we are seeking 

clarification/comment from CMS on the following issues/recommendations: 

 As part of the Interim Final Rule, CMS indicates that a key reason for use of technology-based 

visits during the PHE is to continue to provide hospice services but to limit exposure to infection 

for patients, family members, and hospice caregiving staff.  However, CMS specifies that 

technology-based visits are to be used only for patients being served at the RHC level of care.  

Given that similar exposure risks exist relative to patients receiving Inpatient Respite or 

General Inpatient Care in contracted facilities, we are seeking clarification as to why CMS 

has made a distinction between RHC and inpatient levels of care relative to delivery of 

technology-based visits during the course of the PHE. 

 NAHC strongly believes that in-person visits play, and will continue to play, an essential role in 

the delivery of hospice care. At the same time, use of technology-based visits during the PHE has 

allowed hospices to manage symptoms and address other patient and family needs in a timely 

manner with greater efficiency, while limiting risk of infection for all.  The hospice PHE 

experience with technology-based visits has shown, on a widespread basis, that 

telecommunications technology can play an important role in the delivery of hospice care 

generally.  We have heard of particular success in the following areas: 



6 
 

o Use of technology for after hours support such that a hospice RN can provide an 

immediate "in-person" evaluation during a perceived symptom crisis to reduce risk of 

rehospitalization and /or ED visits.   

o Use of telecommunications technologies to support oversight of medication management, 

instruction and follow-up. 

o Use of telecommunications technologies to support oversight of symptom management – 

ensuring proper instructions are being followed (i.e. being able to see a caregiver dressing 

a wound), and follow-up (i.e. seeing if a wound/reddened area is worsening or 

improving). 

o Use of telecommunication technology for purposes of conducting group visits with 

patient and family members related to goals of care and changes to the plan of care. 

All of these examples provide support for the ongoing use of technologies to help support and 

improve the delivery of hospice care.  CMS has indicated that the hospice CoPs impose only 

limited explicit requirements for in-person visits (specifically the aide onsite supervisory visit 

at 42 CFR §418.76(h) and annual onsite aide observation at 42 CFR §418.76(h)(2)) and that 

hospices have significant flexibility with respect to the provision of visits using 

telecommunications technology, provided hospice caregiving staff are able to meet the 

patient and family care needs and goals of care established in the plan of care. Based on the 

initial guidance provided by CMS, this flexibility was in existence prior to the PHE.  

However, CMS‟ modification of the Special Coverage Requirements at 418.204 could lead to 

confusion around the continuing ability of hospices to appropriate utilize telecommunications 

technology outside of the PHE.  For this reason, we are seeking clarification that 

technology-based visits by various hospice disciplines, as determined appropriate by the 

IDT and specified on the plan of care, may be made using HIPAA-compliant 

telecommunications technology outside of the PHE.  

 CMS has specified that hospices are only to report in-person visits on hospice claims (with the 

exception of medical social services phone calls).  Failure to collect data on use of 

telecommunications technology to perform hospice visits severely limits CMS‟ ability to monitor 

use of technology-based services and their potential impact on quality of care.  In addition, failure 

to collect such visit information results in an inaccurate picture of the breadth of services actually 

being provided in hospice care.  We urge CMS to create codes or modifiers that can be used 

to report technology-based visits on hospice claims. 

 Since the early days of the PHE, hospice providers have sought clarification from CMS regarding 

reporting of technology-based visits as part of the Hospice Item Set (HIS), but such clarification 

has not yet been received.  We recommend that CMS clarify that technology-based visits may 

be reported on the HIS Discharge record. 

 In the Interim Final Rule, CMS has indicated that “hospices can report the costs of 

telecommunications technology used to furnish services under the routine home care level of care 

during the PHE for the COVID–19 pandemic as „other patient care services‟ using Worksheet A, 

cost center line 46, or a subscript of line 46 through 46.19, cost center code 4600 through 4619, 

and identifying this cost center as „PHE for COVID–19‟”.  However, CMS has not provided 

clarification around whether other COVID-related expenses (in addition to telecommunications 

technology) are expected to be reported on the hospice cost report and whether those expenses 

will be included or excluded from future rate setting.  If those expenses will be included in future 
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rate setting, are hospice providers still permitted to include these otherwise unreimbursable 

COVID-19-related costs as part of their accounting of COVID-related costs that will be reported 

for the HHS Provider Relief Fund or other COVID-related financial relief.  Additional detail 

related to CMS’ and HHS’ expectations connected to reporting of PHE-related costs on the 

cost report (and for purposes of provider relief efforts) is needed to ensure appropriate 

reporting by hospice providers.  

I. Telehealth and the Medicare Hospice Face-to-Face Encounter Requirement 

 

Hospice Face-to-Face:  As part of the Interim Final Rule, CMS outlines existing requirements for the 

hospice face-to-face encounter for the purpose of gathering clinical information to support ongoing 

eligibility for hospice care.  The face-to-face encounter is required to be performed by a hospice physician 

or hospice nurse practitioner (NP) within the 30 days prior to the beginning or the third or subsequent 

benefit periods.  CMS indicates in the Interim Final Rule that the agency believes that the face-to-face 

visit could be performed via telecommunications technology if the face-to-face is the sole purpose for the 

visit during the course of the PHE for the COVID-19 pandemic.  The Interim Final Rule puts forth the 

following change in regulation for this purpose: 

 

§ 418.22 Certification of terminal illness. (a) * * * (4) * * * (ii) During a Public Health Emergency, as 

defined in § 400.200 of this chapter, if the face-to-face encounter conducted by a hospice physician or 

hospice nurse practitioner is for the sole purpose of hospice recertification, such encounter may occur via 

a telecommunications technology and is considered an administrative expense. Telecommunications 

technology means the use of interactive multimedia communications equipment that includes, at a 

minimum, the use of audio and video equipment permitting two-way, real-time interactive 

communication between the patient and the distant site hospice physician or hospice nurse practitioner. 

 

Request for Clarification: 

 NAHC has received input from a number of hospice providers in rural and remote areas where 

there is no access to broadband or where other prohibitions exist (such as lack of two-way audio-

visual equipment) that do not allow for performance of the F2F either in-person or using two-

way, audio-visual telecommunications technologies.  In order to address these circumstances, and 

since clinical information gathered during the F2F encounter is not the only information used by 

the certifying physician to support continuing eligibility, we are seeking guidance from CMS as 

to whether hospices that are not able to use two-way audio-visual technology and are not 

able to enter a patient’s home to conduct the F2F must discharge the patient or if CMS will 

allow, in these special circumstances, use of audio-only technologies to support the F2F 

encounter.   

Telehealth services:  In the Interim Final Rule, CMS also indicates, “While we do not believe that direct 

patient care for Medicare hospice patients will typically be furnished via telehealth, we note that nothing 

in statute or regulation precludes a hospice designated attending physician from furnishing services via 

telehealth in accordance with section 1834(m) or the Act.”  CMS further outlines waivers under the 

Coronavirus Preparedness and Response Supplemental Appropriations Act that eliminate barriers to the 

provision of telehealth services (such as the originating site requirements under 1834(m).  
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While we appreciate CMS‟ clarification around the ability of hospices to bill the Medicare program for 

medical services provided by a hospice designated attending physician (M.D., D.O., or NP), we would 

point out that under current CMS policy, in addition to authority for medical services provided by a 

hospice patient‟s designated attending physician (whether hospice-connected or based in the community) 

to be billed to the Medicare program, Section 418.304 authorizes hospices to bill Part A for medical 

services provided by hospice-connected physicians, whether or not the hospice physician is the patient‟s 

designated attending physician.  As part of the interim final rule, CMS has indicated that community-

based attending physicians may bill the Medicare program for services delivered using telehealth 

technologies, and hospice programs may bill Part A for medical services delivered via telehealth 

technologies that are provided by a hospice-connected attending physician.  

 

Recommendations:   

 CMS should clarify that, during the course of the PHE, hospices are permitted to bill Part 

A for medical services provided by a hospice physician using telehealth technologies 

regardless of whether the hospice physician is the designated attending physician or not.  

This clarification would provide for greater consistency with the manner in which payment policy 

for physician services is administered under routine circumstances. 

 As part of the Interim Final Rule CMS notes that “…if a hospice physician, or a hospice NP who 

is also the patient‟s designated attending physician, provides reasonable and necessary non-

administrative patient care during the face-to-face visit, that portion of the visit would be billable 

under the Medicare rules.”  However, the flexibilities included in the Rule only permit that, for 

the duration of the PHE, telehealth may be used to perform the F2F interaction provided that that 

is the sole purpose for the interaction. In order to make the flexibilities consistent with existing 

policies, for the duration of the PHE CMS should permit hospices to bill for non-

administrative services provided in conjunction with the F2F (even if the encounter is 

performed via telecommunications technology) if the medical services are provided by a 

hospice physician or a hospice-employed NP who is also the patient’s designated attending 

physician.   

 As indicated above, we are deeply appreciative of the technological flexibilities that CMS has extended 

under the Interim Final Rule and through Section 1135 waivers to protect hospice patients, family 

members and caregiving staff from unnecessary exposure to the COVID-19 virus.  The hospice 

community‟s experience with these flexibilities to date make clear that there is significant merit in 

exploring ways in which these policies might be applied on a permanent basis going forward.   On May 

15 I submitted a letter to you encouraging your agency to begin work toward that goal and I am providing 

a copy of that letter as an attachment to this submission.   

 

In addition to the National Association for Home Care & Hospice the comments and recommendations 

provided within this letter also represents the views of the following home health, home care, and hospice 

state associations:   

 

Arizona Hospice & Palliative Care Organization 

Arizona Association for Home Care 

California Association for Health Services at Home 
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Connecticut Association for Healthcare at Home 

Home Care Association of Florida 

Illinois HomeCare & Hospice Council 

Indiana Association for Home and Hospice Care 

Kentucky Home Care Association 

HomeCare Association of Louisiana 

Home Care & Hospice Alliance of Maine 

Maryland National Capital Home Care Association 

Minnesota HomeCare Association 

Missouri Alliance for Home Care 

Nebraska Association for Home Healthcare and Hospice 

Granite State Home Health & Hospice Association (NH) 

Home Care Association of New York State (HCA) 
Association for Home & Hospice Care of North Carolina 

Ohio Health Care Association 

Oregon Association for Home Care 

Pennsylvania Homecare Association 

Rhode Island Partnership for Home Care 

South Carolina Home Care & Hospice Association 

Tennessee Association for Home Care 

Homecare & Hospice Association of Utah 

VNAs of Vermont 

Virginia Association for Home Care and Hospice 

Home Care Association of Washington 

 
Thank you for your consideration of the comments and recommendations; we look forward to the 

opportunity to discuss all of these important issues with you in the coming weeks and months.  Please feel 

free to contact me with any questions you may have, or if we can help you in any way. 

 

      Sincerely, 

 

       
      William A. Dombi 

      President 

 

Attachment  
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       May 15, 2020 
 
 
 
 
Honorable Seema Verma 
Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Washington, DC 20201 
 
Dear Administrator Verma: 
 
As the largest national organization representing hospices, home health and home care agencies across 
the United States, I want to thank you for the extraordinary and sustained efforts that you and others at 
CMS have put forth during the COVID-19 public health emergency.   Our agencies, their caregiving staff, 
and patients and families are deeply appreciative of your swift action to ease regulatory burdens so that 
care can be delivered safely and effectively.  Through these actions you have demonstrated significant 
sensitivity to the value and importance of continued access to hospice care for some of our most 
vulnerable citizens and their loved ones, as well as to the need to protect against the substantial risks 
that potential exposure to the COVID-19 virus poses to patients, their families, and hospice caregivers.  
 
Roughly 98 percent of hospice care is delivered at the Routine Home Care (RHC) level of care, in a 
patient’s place of residence.  In such cases there is limited control over the environment and over 
potential exposure to illness.  Further, in cases where patients reside in nursing facilities, direct access to 
hospice patients to conduct in-person visits has been dramatically curtailed.    For these reasons the 
flexibilities granted by CMS relative to use of telecommunications technology – where feasible and 
appropriate, and in keeping with the hospice plan of care – have allowed for the continuation of vital 
hospice services.    
 
It is too early to make a determination as to when risks associated with the COVID-19 virus will subside 
sufficiently to allow for some return to normalcy in the health care system, but it is widely believed that 
health care delivery will be altered for the foreseeable future by COVID-19.  This will most certainly be 
the case for services rendered to individuals with serious illness and those that are terminally ill.  Given 
this likelihood, we believe it is an appropriate time to begin discussions around steps that can be taken 
by CMS to establish permanent Medicare policies related to the ongoing use of telecommunications 
technology in hospice care. Further, it may be time to set in motion actions that will allow for proper 
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monitoring of utilization of technology-based visits and for assessment of their impact on quality of care 
outside of the current public health emergency.  We urge your consideration of the following 
recommendations. 
 
Technology-based Hospice Visits:  As referenced above, under COVID-19 hospices have experienced 
significant difficulties in accessing hospice patients, either because patients and families fear allowing 
caregiving staff into the home due to the potential for exposure to the virus or due to limits imposed by 
care facilities and congregate living sites.  Many hospice providers believed that, as the result, they 
needed to discharge patients because they could not adequately address the care needs outlined in the 
plan of care.  In informal discussions with members of the hospice community, CMS officials noted that 
there are no requirements under the hospice Conditions of Participation (CoPs) that visits outlined on 
the plan of care must be delivered in person; rather, services could be provided using technology as long 
as they meet the goals of care established by the interdisciplinary team (IDT).  Review of the hospice 
CoPs makes clear that the only explicit requirement for an in-person visit relates to hospice aide 
supervision.  Subsequent to these discussions, CMS issued an Interim Final Rule (Medicare and Medicaid 
Programs; Policy and Regulatory Revisions in Response to the COVID-19 Public Health Emergency – CMS-
1744-IFC) on March 30, which sought to “provide more clarity on how hospices can leverage technology 
to keep clinicians and patients safe during the PHE for the COVID-19 pandemic.”  Specifically, CMS 
amended the hospice Special Coverage Requirements at 418.204 as follows: 
 
418.204 – Special Coverage Requirements 
(d) Use of technology in furnishing services during a Public Health Emergency. When a patient is 
receiving routine home care, during a Public Health Emergency as defined in § 400.200 of this 
chapter, hospices may provide services via a telecommunications system if it is feasible and appropriate 
to do so to ensure that Medicare patients can continue receiving services that are reasonable and 
necessary for the palliation and management of a patients' terminal illness and related conditions. The 
use of such technology in furnishing services must be included on the plan of care, meet the 
requirements at § 418.56, and must be tied to the patient-specific needs as identified in 
the comprehensive assessment and the plan of care must include a description of how the use of such 
technology will help to achieve the goals outlined on the plan of care. 
 
CMS has further clarified on provider information calls that a variety of telecommunications options 
(including audio only) are permitted for use, provided the technology is included on the plan of care and 
that the goals of care, as also outlined on the plan of care, are met.  This includes potential use of 
telecommunications technology to complete patient assessments as long as the hospice is able to 
conduct a thorough assessment using the selected technology.  Otherwise an in-person visit may be 
needed. 
 
While many hospice providers have had significant success with use of technology-based visits prior to 
the pandemic, many others did not utilize technologies to their fullest extent because they believed they 
were required to provide all in-person visits.  In response to CMS’ clarification, hospice providers 
throughout the nation have begun to explore the potential for broader use of technology in hospice care 
delivery, and have found that, when used appropriately, this mode of care can provide substantial 
benefits to patients, family members, and hospice staff.  At the same time, it is vital that the 
appropriateness of technology used for service delivery – like all other aspects of hospice care – be 
determined on a case-by-case basis, and by the full IDT, to ensure that patients and family members 
continue to receive the full benefit that hospice care has to offer. 
 

https://www.govinfo.gov/content/pkg/FR-2020-04-06/pdf/2020-06990.pdf
https://www.govinfo.gov/content/pkg/FR-2020-04-06/pdf/2020-06990.pdf
https://www.govinfo.gov/content/pkg/FR-2020-04-06/pdf/2020-06990.pdf
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Under existing claims submission requirements, hospices are expected to include visits performed by  
medical, nursing, medical social service, PT,  OT, SLP, and hospice aide visits  (as well as medical social 
services telephone calls) using a specified revenue code on the claim.  As part of the interim final rule, 
however, CMS specified that any visits provided using telecommunications technology (with the 
exception of medical social service telephone calls) should not be included on the hospice claim.  
Additionally, while visits provided in the last 3 days of life (and in the last 3 to 7 days of life) performed 
by RNs, physicians/NPs/PAs, medical social workers, chaplains or spiritual counselors, LPNs, and hospice 
aides are reported under Section O of the Hospice Item Set (HIS) record to collect data to support the 
Hospice Visits When Death is Imminent quality measure, CMS has not yet released guidance to hospice 
providers as to whether visits performed using telecommunications technology should be included as 
part of the HIS Discharge record.  
 
The current prohibition on reporting of technology-based visits on hospice claims and lack of guidance 
around reporting of technology-based visits as part of Section O of the HIS Discharge record severely 
limit the ability of CMS, hospice providers and other stakeholders to assess the impact and value that 
use of technologies can bring to the delivery of hospice services, and to determine the full scope of 
patient and family interactions being conducted by various hospice care disciplines.   
 
Recommendations:  CMS should take the following actions to encourage the appropriate use of 
telecommunications technology in the delivery of hospice care: 

• Clarify that hospice providers are permitted to use telecommunications technology -- as 
appropriate and feasible, and in compliance with applicable HIPAA requirements -- to perform 
service visits as determined by the IDT and as outlined and specified on the plan of care beyond 
the current public health emergency; 

• Fast-track development of modifiers or revenue codes that reflect various types of 
telecommunications-based visits for use in reporting on hospice claims; and 

• Clarify that hospice providers may include telecommunications-based visits as part of visit 
reporting under Section O of the HIS Discharge record. 

 
Use of Telecommunications Technology to Fulfill the Hospice Face-to-face Requirement:   In 
accordance with the Affordable Care Act, for recertifications on or after January 1, 2011, a hospice 
physician or hospice nurse practitioner (NP) must have a face-to-face (F2F) encounter with each hospice 
patient prior to the beginning of the patient’s third benefit period, and prior to each subsequent benefit 
period, to gather information to support the patient’s continuing eligibility for hospice care.  The clinical 
findings gathered during the face-to-face encounter are to be used as part of the certifying physician’s 
narrative supporting a life expectancy of six months or less.  The F2F is an administrative requirement 
and is not billable by the hospice. 
 
Completion of the hospice F2F requirement in a timely manner can be challenging since it may only be 
performed by a hospice physician or hospice-employed NP, and these disciplines are much in demand 
for the provision of medical and nursing services, frequently with limited notice.  Further, scheduling of 
the F2F can be problematic when patients are brought onto care after a break in hospice service due to 
the time frames established for the hospice F2F. During the COVID-19 pandemic, these challenges have 
been further exacerbated by limited in-person access to patients.  
 
As part of the March 30 Interim Final Rule, CMS noted that “statute is silent as to whether a face-to-face 
encounter solely for the purpose of Medicare hospice recertification….could be conducted via 
telecommunications technology by the hospice physician or NP….we believe that such visit could be 
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performed via telecommunications technology as a result of the PHE for the COVID-19 pandemic.”  As 
part of the Interim Final Rule, CMS amended 418.22(a)(4) on an interim basis to allow the face to-face 
encounter conducted by a hospice physician or hospice NP (if conducted for the sole purpose of hospice 
recertification) to occur via a telecommunications technology and is considered an administrative 
expense. 
 
Recommendation:  Given CMS’ recognition that statute does not prohibit use of telecommunications 
technology for purposes of performing the hospice F2F requirement, we urge that the agency take 
action as follows: 

• Develop regulations that would permanently allow the hospice F2F recertification to be 
completed using telecommunications technology where feasible and appropriate. 

 
In closing we thank you for your continuing work to ease regulatory burdens on health care providers 
and allow for appropriate use of technologies in this regard.  We welcome the opportunity to discuss 
these recommendations with you further, or to answer any questions you might have. 
 
      Sincerely, 
  

       
William A. Dombi 

      President 
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