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Polsinelli PC provides this material for informational purposes only. The material provided herein is general and is not intended to be legal 
advice. Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible changes 
to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship. 

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do not guarantee future results; that 
every case is different and must be judged on its own merits; and that the choice of a lawyer is an important decision and should not be 
based solely upon advertisements. 

Copying, distributing, re-creating or any other unauthorized use of the content in these slides without the express written consent of Polsinelli 
is strictly prohibited.

© 2021 Polsinelli® is a registered trademark of Polsinelli PC. Polsinelli LLP in California. Polsinelli PC (Inc.) in Florida.
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Disclaimer

• Recruiting and 
Retention 
Challenges and 
Solutions

• OSHA ETS Update

• State Law Update

Agenda
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Recruiting and Retention 
Challenges and Solutions

Source: Home Care Pulse 2021 Home Care Benchmarking Study

The Caregiver Shortage Is Real
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 The economy is reheating (but watch the Delta Variant)

 July unemployment was down to 5.4%, with the economy 
adding nearly 1 million new jobs

 Labor demand is increasing wages

 Labor participation: 61.7%

Will this help?

Unemployment is Decreasing

 Keep the ones you’ve got

 Attract the ones you need

The Imperatives 
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How Do You Keep Employees?

 Caregivers often work for multiple 
agencies
 Consider keeping your caregivers 

so busy they don’t want to work 
elsewhere – perhaps bake in 
overtime into your work 
expectation

 Caregivers often report not feeling 
valued by their agencies
 Consider offering performance 

bonuses for outstanding customer 
service

 Meet them where they are - have an active and relevant social 
media presence on multiple platforms:

 Tik Tok

 Instagram

 Facebook

 Twitter

 Consider creating a dedicated recruitment page

 Try re-sparking old flames – contact previous caregivers who 
left on good terms and candidates you liked but couldn’t hire 
previously

How Do You Attract Candidates?
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 Make applying and onboarding as easy as possible
 The word gets out if you have a cumbersome application/onboarding 

process

 You may lose good candidates who don’t want to fool with your 
processes

 Think about brining caregivers to job fairs so interested 
candidates can hear directly what it is like to work for you

What Else Could You Do?

 Provide regular feedback – both positive and constructive 

 Connect with caregivers – sometime caregivers feel 
disconnected from their employer

 Recognize outstanding performance publicly

 Offer little perks that your caregivers value

 Create a culture where caregivers are treated like clients

 Lead by example – Tone Starts At The TOP

Become an Employer of Choice
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OSHA ETS Update

• On January 21, 2021, President Biden ordered 
OSHA to develop a COVID-19 Emergency 
Temporary Standard (ETS) for employers by 
March 15, 2021

• OSHA published the ETS on June 21

• This version is limited to the healthcare industry

The Slow Walk
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 Congress created the Occupational Safety and Health 
Administration (OSHA) as part of the Occupational Safety and 
Health Act of 1970 (OSH Act)

 The OSH Act covers most private sector employers and their 
workers

 Its Mission: To ensure safe and healthful
working conditions for workers by setting 
and enforcing standards

What is OSHA?

 There are currently 22 State Plans

 State Plans are OSHA-approved 
workplace safety and health 
programs operated by individual 
states or U.S. territories

 State Plans are monitored by 
OSHA and must be at least as 
effective as OSHA in protecting 
workers and in preventing work-
related injuries, illnesses and 
deaths

What are State Plans?
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 Every state, except for South Carolina and Utah have adopted 
the federal OSHA ETS
 South Carolina intends to create its own plan

 Utah is silent on its intentions

 Federal OSHA could force the issue, but it is a long administrative 
process

What is OSHA

• The ETS only applies to settings where an employee 
provides “healthcare services” or “healthcare support 
services” 

• What do those terms mean?

Coverage
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 Healthcare support services
mean “services that facilitate the 
provision of healthcare services.”
 patient intake/ admission

 patient food services

 equipment and facility maintenance

 housekeeping services

 healthcare laundry services

 medical waste handling services, and 

 medical equipment cleaning/reprocessing 
services

 But even if your agency provides 
such services in the office, the 
ETS does not apply if they are 
not performed in a healthcare 
setting

 Thus, in most cases your office 
is excluded from coverage 

Coverage

 “Healthcare services” means services provided to individuals by 
professional healthcare practitioners (e.g., doctors, nurses) for the 
purpose of promoting, maintaining, monitoring, or 
restoring health. 
 The preamble explains the phrase “professional 

healthcare practitioner: covers those who generally 
have either licensure or credentialing requirements.” 

 This clearly covers agencies that provide skilled care

Coverage
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• The Home Health Exception
• “home healthcare settings where all employees are fully vaccinated and all 

non-employees are screened prior to entry and people with suspected or 
confirmed COVID-19 are not present.”

• There is no definition of “home healthcare”
in the ETS, but it appears this phrase 
is not meant to be limited to just
Medicare certified home health agencies

Coverage

Requirements

 Likely new requirements for your 
agency:
 Develop and implement a written COVID-19 

plan

 Pay employees while they are removed from 
the workplace 

 Pay employees for time to become 
vaccinated and if they experience any side 
effects

 Provide training in certain areas

 Establish a COVID-19 log of all employee 
instances of COVID-19 without regard to 
occupational exposure
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 So what do I need to do?
 Designate one or more Safety Coordinators who is/are knowledgeable 

in infection control principles and practices as they apply to the 
workplace

 Develop a written COVID-19 Plan (if you have 
more than 10 employees)

 Train

 Install physical barriers (if applicable)

Requirements

 You must conduct a work-place specific hazard assessment 
initially and whenever a new potential risk emerges
 OSHA has a tool to help you do this on its website

 You must update your COVID-19 Plan based on new hazards

Hazard Assessment
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 You likely are already doing this

 Encourage a one-to-one ratio between 
employee and patient/client in the home
 It is safer

 If your employee is vaccinated, then the ETS would 
not apply

 If the patient/client declines to screen visitors
 Document the refusal

 Determine if the employee should be removed from 
the home

Patient Screening and Management

 You likely already have policies and procedures to address 
standard and transmission based precautions
 Need to work with non-managerial employees 

 Examples of such policies: 

 Handwashing

 Cough and sneeze etiquette 

Standard and Transmission-Based 
Precautions
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 You must provide and ensure employees wear facemasks when 
indoors or in a vehicle with another person

 You must provide a sufficient number of FDA-cleared or authorized 
facemasks

 Note a new mini-respirator standard if you provide them when not 
required (i.e., when employees are not caring for a COVID-19 
person)

 You must ensure each employee changes the facemasks at least 
once per day, when soiled or damaged, and more frequently as 
necessary (e.g., patient care reasons)

Personal Protective Equipment

 Facemasks don’t need to be worn when:
 Employees are alone in a room

 Employees are eating or drinking, provided they 
are at least 6 feet away or separated from others by a physical barrier

 Employees are wearing a respirator

 It is important to see the employee’s mouth, such as when the client is 
deaf or hard of hearing*

 When there is an objection based on the 
employee’s health or religion*

 A note on face shields

Facemask Exceptions
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 You must provide other PPE aside from 
facemasks, as required with the CDC’s 
Standard and Transmission-Based 
Precautions in healthcare settings.  
This includes:
 Gloves

 Gowns

 Eye protection

Other PPE

 You must supply respirators when employees have exposure to 
a person with suspected or confirmed COVID-19

 If you care for such patients/clients, you need a Respiratory 
Protection Program

 Note, also in this situation, employees should 
wear gloves, an isolation gown or protective 
clothing, and eye protection

Respirators
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 You must ensure employees are 6 feet apart when indoors, unless 
you can demonstrate that such physical distancing is not feasible, 
such as with hands on medical care
 In such a case, you must ensure that the employees are as far apart from all 

other people as feasible

Physical Distancing

 This provision may not be applicable to you

 At each fixed work location outside of direct patient care areas 
where each employee is not separated from all other people by at 
least 6 feet of distance, the company must install cleanable or 
disposable solid barriers.

Physical Barriers
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 You must adhere to the CDC’s 
 COVID-19 Infection Prevention and Control Recommendations and 

 Guidelines for Environmental Infection Control

 Should be done regularly in areas the patient/client frequently 
occupies and on medical devices and equipment

 Clean other high touch surfaces and 
equipment at least once a day

 Use List N disinfectants

 Provide hand sanitizer

Cleaning and Disinfection

 You are likely already doing this

 You must screen each employee before each 
workday and each shift

 Screening may be conducted by asking 
employees to self-monitor before
reporting to work

Health Screening and Medical 
Management
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 Employees must promptly notify you when they:
 Are COVID-19 positive (i.e., confirmed positive test for, or has 

been diagnosed by a licensed healthcare provider with, 
COVID-19); or

 Have been told by a licensed healthcare provider that they 
are suspected to have COVID-19; or

 Are experiencing recent loss of taste and/or smell with no 
other explanation; or 

 Are experiencing both fever (≥100.0° F) and new unexplained 
cough associated with shortness of breath

Health Screening and 
Medical Management (continued)

When you are notified that a person who has been in the 
workplace(s) is COVID-19 positive, you must, within 24 hours: 
 Notify each employee who was not wearing a respirator and any other 

required PPE and was in close contact with that person in the 
workplace

 Notify all other employees who were not wearing a respirator and any 
other required PPE and worked in a well-defined portion of a workplace 
(e.g., the client’s home) in which that person was present during the 
potential transmission period 

 Potential transmission = 2 days before the person felt sick (or, for asymptomatic 
people, 2 days prior to test specimen collection) until the time the person is 
isolated

Employer Notification to Employees of 
COVID-19 Exposure in Workplace
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 Notify other employers whose 
employees were not wearing 
respirators and any other required 
PPE and have been in close contact 
with that person, or worked in a 
well-defined portion of a workplace 
(e.g., the client’s home) in which 
that person was present, during the 
potential transmission period 

Employer Notification to Employees of 
COVID-19 Exposure in Workplace

 If you know an employee is COVID-19 positive, then you must 
immediately remove them and keep them removed until they 
meet the return-to-work criteria

Medical Removal from the Workplace
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 If the employee:

 Has been told by a licensed healthcare provider they are suspected to have 
COVID-19

 Is experiencing recent loss of taste and/or smell with no other explanation, or 

 Is experiencing both fever (≥100.0° F) and new unexplained cough 
associated with shortness of breath

 Then you must remove that employee and either: 

 Keep the employee removed until they meet the return-to-work criteria; or

 Keep the employee removed and provide a COVID-19 PCR test to the 
employee

Medical Removal from the Workplace

 Note on the above reasons to test an 
employee: This list represents the 
minimum medical removal requirements for 
compliance with OSHA’s COVID-19 ETS
 The full list of COVID-19 symptoms provided 

by the CDC includes additional symptoms not 
listed

 You may choose to remove or test employees 
with additional symptoms from the CDC list, or 
refer them to a healthcare provider

Medical Removal from the Workplace
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 If the test results are negative, the employee may return to work 
immediately

 If the test results are positive, you must remove the employee until they 
meet the return-to-work criteria

 If the employee refuses to take the test:

 You must continue to keep them removed from the workplace

 You are not obligated to provide medical removal protection benefits 

PCR Test Results

 If the employee was in close contact with a person who is COVID-19 
positive, then you must immediately remove them and either:
 Keep them removed for 14 days, or
 Keep them removed and provide a COVID-19 test at least five days after the 

exposure
 If test results are negative, they may return to work after seven days following exposure
 If the test results are positive, you must remove them until they meet the return to work 

criteria
 If they refuse to take the test:

 You must continue to keep them removed from the workplace, but 
 You are not obligated to provide medical removal protection benefits

Removal Timeline

41

42



8/10/2021

22

 You are not required to remove any employee who does not have 
COVID-19 symptoms and has:
 Been fully vaccinated against COVID-19, or 

 Had COVID-19 and recovered within the past 3 months

Removal Timeline

When you remove an employee for any of the reasons 
listed above:
 You must continue any benefits the employee already has, and 

 Pay the employee the same regular pay they would have 
received had they not been absent from work up to the $1,400 
per week

 For employers with 500 or fewer employees, beginning 
in the third week of an employee’s removal, the amount 
is reduced to only two-thirds of the regular pay, up to 
$200 per day ($1,000 per week in most cases)

Medical Removal Protection Benefits
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What is “regular pay”?
 It is not defined in the regulation or

preamble

 Consider borrowing from the FFCRA

 Consider using an FFCRA type
calculation:
 Use the average hours over the prior 6 months of employment (if less than 6 

months, use the entire work period)

 Use regular rate over the prior 6 months of employment (if less than 6 
months, use the entire work period)

Medical Removal Protection Benefits

 The payment obligation is reduced by amounts the employee 
receives from other sources, such as publicly- or employer-funded 
compensation programs (e.g., paid sick leave, administrative leave)

 You should require the employee to certify whether they received 
other compensation during the removal period

Medical Removal Protection Benefits 
(continued)
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 You are likely familiar with the return-to-work rules

 COVID-19 positive employees must not be returned if they have signs 
or symptoms of COVID-19 until: 

 At least 24 hours have passed since a fever of 100.0 or higher has resolved without the use 
of fever-reducing medication;

 COVID-19 or airborne infectious disease symptoms have improved; and,

 At least 10 days have passed since COVID-19 or airborne infectious disease symptoms first 
appeared (or as otherwise provided by appropriate medical or governmental authorities). 

 If an employee has severe COVID-19 or an immune disease, Home Instead will follow the 
guidance of a licensed healthcare provider regarding return to work

Return to Work

 Employees who test positive for COVID-19 but remain asymptomatic 
must not return to work until:

 A minimum of 10 days have passed since the collection of the specimen of the 
first positive COVID-19 or airborne infectious disease test

Return to Work
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 You must support COVID-19 vaccination for each employee by 
providing reasonable time and paid leave (e.g., paid sick leave, 
administrative leave) to each employee for vaccination and any 
side effects experienced following vaccination

Vaccinations

 Helpful guidance from OSHA’s Inspection Procedures 
Document
 4 hours of paid leave per dose is acceptable

 Up to 8 hours of leave per dose for side effects 
is acceptable

 If the employee chooses to receive the vaccine outside of work hours, 
employers are not required to grant paid leave

 Similarly, paid leave is only required if the employee experiences side 
effects during scheduled work time

Vaccinations
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 NAHC joined with 52 other organizations two weeks ago to 
advocate for all health and long-term care providers to mandate 
vaccinations
 Puts patient/client interests first

 Sets the tone for other employers

 Research suggests the new delta variant increases the herd 
immunity bar to requiring almost 90% of the population to be 
vaccinated

Importance of Vaccinations

 You get credit for training already conducted

 Each employee must receive training, in a language and literacy 
level the employee understands

 The training must be overseen 
or conducted by a person 
knowledgeable in the covered 
subject matter

 The training must include an opportunity
for interactive questions and answers

Training
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 You must inform each employee that:
 Employees have a right to the protections required by the ETS and

 The company is prohibited from discharging or in any manner 
discriminating against any employee for exercising their right to the 
protections required by the ETS or for engaging in actions that are 
required by the ETS

Anti-Retaliation

 Company must: 
 Retain all versions of the COVID-19 Plan 

while the ETS remains in effect 

 Maintain a log to record each employee who is 
COVID-19 positive, regardless of whether the 
infection is connected to a workplace 
exposure

 Must enter information into the log within 24 hours 
of learning that an employee is COVID-19 positive

 Must preserve the log while the ETS remains in 
effect

Record Keeping
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 You must report to OSHA:
 Each work-related COVID-19 fatality within 8 hours of 

learning about the fatality; 

 Each work-related COVID-19 in-patient hospitalization 
within 24 hours of learning about the in-patient 
hospitalization.

 No limit on fatalities being within 30 days or 
exposure or hospitalizations being within 24 
hours of exposure

Reporting COVID-19 Fatalities and 
Hospitalizations to OSHA

 You must communicate this COVID-19 Plan with all other employers that 
share the same worksite (such as a home health or hospice agency that is 
also in a client’s home)

 You also must coordinate with each employer to ensure that all workers 
are protected

 The OSHA website has a tool for the communication and coordination 
between employers

 You also must work with any employer that controls the worksite where 
your employees work (such as an ALF) to develop a procedure to notify 
the controlling employer when its employees are exposed to conditions at 
the worksite that do not meet the requirements of the ETS

Coordination with Other Employers
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 You must identify potential hazards and implement measures to 
protect employees who enter into private residences not 
covered by the OSH Act 

 You must communicate your COVID-19 protocols to 
homeowners

 If the protections are inadequate, employees 
must withdraw from the client’s home

Entering Residences

State Law Update
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 Many state laws go into effect in July
 DC - Requires employers to provide leave to employees to use for reasons related to 

COVID-19

 Florida – Prohibits business from asking individuals to provide any documentation 
certifying COVID-19 vaccination or post-infection recovery

 Minnesota - Extends the presumption that certain workers who have contracted 
COVID-19 have done so while on duty for the purposes of workers’ compensation 
(effective October 1, 2021)

 South Dakota - Limits liability for certain exposures to COVID-19

 Virginia - Limits liability for certain exposures to COVID-19

New State Laws

 Last month a California federal judge found that Coachella, 
California’s “Hero Pay” ordinance was constitutional

 The Ordinance required employers of essential agricultural, 
grocery, and pharmacy workers to pay them $4 per hour in 
addition to their normal hourly wage

 The ordinance wasn’t too vague in defining who qualified for the 
additional pay

 No equal protection violation because the city found that the 
affected workers were impacted by COVID-19 

California Hero Pay City Ordinances are 
Constitutional

59

60



8/10/2021

31

 Small business employees are taking virus-related leave in 
increasing numbers

 Survey released May 3, 2021 by the National Federation of 
Independent Business.

COVID-19 Related Leave on the Rise

 Trend began in 2011

 14 states and Washington, 
D.C. have paid sick laws 
specifying the accrual of 
sick time

 New Mexico will soon 
become one

State and Local Responses to the 
Absence of Paid Federal Sick Leave

Chicago
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 On March 19, 2021, California enacted Senate Bill (SB) 95

 Mandates that employers of 26+ employees provide employees with up to
80 hours of supplemental paid sick leave (SPSL) for various COVID-related 
absences in addition to paid time off benefits employees receive by law or 
policy, e.g., non-COVID statutory paid sick leave or vacation. 

 SB 95 also mandates that providers of in-home supportive and/or waiver 
personal care services receive SPSL.

 The laws are retroactive to January 1, 2021, and are effective through 
September 30, 2021.

 Far more employers are now covered than those covered by the 2020
COVID-19 supplemental paid sick leave law.

New California Paid Sick Leave 

Effective March 12, 2021, New York employers must provide up to 4 hours of paid 
sick leave for employees to become vaccinated (4 hours for each injection).

 Employers cannot require employees to use other available leave, such as paid sick 
leave, for this purpose.

 Unclear:

 How will this law work with the expanded FFCRA leave?

 What the level of proof an employer may request of an employee substantiating 
that they received the vaccine?

 Is the law is retroactive?

 We expect guidance from the New York Department of Labor to address these and 
other issues.

New York Adds More Paid Leave
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 Minimum Wages

 Predictive Scheduling

 Wage Theft Notices

 Meal and Rest Breaks

 Paid Sick/ Family Leave

 Domestic Worker Bill of Rights

 Business Expense Reimbursements

 Show up Pay

 Split Shift Premiums

 Sleep Time Deductions

 Meal and Lodging Credits

 Employee Training Requirements 

 Notice and Pay upon Termination Provisions

 Anti-Arbitration Laws 

 Independent Contractor Tests

 Background Check Process

 Salary Inquiry Bans

 Requirements for Employment Agreements

 Predictive Scheduling

 Fair Chance Hiring 

 Equal Pay 

 Caregiver Information Disclosure Acts 

 Mandatory Training 

 Notice Provisions for Termination 

 Unique Equal Employment Protections

 Pay Stub Requirements

Other Frequent State/City Law 
Differences

Thank You!
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