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Agenda

Updates from the Department of Labor

Back to the Future? 
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More protections for workers

More difficult to classify 
workers as independent 
contractors

More targeted audits

 Initiatives and plans straight 
out of the Obama playbook

The DOL under the Biden Administration

 Marty Walsh established as the new 
Secretary of Labor

 Withdrawal of the independent contractor and 
joint employment rules

 Ended the PAID Program
 Stopped the policy of not seeking

double damages during pre-suit settlement 
negotiations

 Adding investigators 
 Reallocating existing resources
 May depend on whether Congress appropriates 

more dollars

Wage and Hour Division Actions Under 
the Biden Administration
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 Presumptive nominee: David Weil

 Obama’s WHD administrator from 
2014-2017

 Labor economics professor (currently 
Dean of Brandeis’ School for Social 
Policy and Management)

 Weil regularly targeted companies that 
used independent contractors – including 
in the home care industry

 Weil also targeted franchise businesses

New Wage and Hour Administrator
1

 DOL is targeting home care

 Lawsuits in:
 Connecticut

 Florida

 Missouri

 Pennsylvania

 DOL has increased funding                                                         
for investigators

DOL Litigation
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1 A hallmark of his tenure was spearheading investigations of 
companies’ use of independent contractors. The probes often led 
the department to accuse businesses in low-wage sectors, such as 
trucking and janitorial services, of improperly classifying their 
workers. The department would argue in litigation that the workers
were employees under the Fair Labor Standards Act and the 
employer therefore owed them back pay.
Unknown, 1/1/1900
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 One agency agreed to pay $1.6 million because it misclassified 
employees as independent contractors

 Another agency agreed to pay over $2.1 million for failure to 
pay overtime

 Another agency agreed to pay over $450,000 for failure to pay 
overtime

 Another agency agreed to pay $140,000

for failing to pay overtime and instead

paying on a per unit basis

Recent Home Care/DOL Settlements

If the DOL Comes Knocking…

o DOL initiating investigations more 
frequently.

o Investigations in response to complaints.
o More favorable determinations than in the 

past.
o Train staff to contact you immediately.
o Agree to nothing and explain you will 

review request.  
o Get a qualified employment attorney.
o Be mindful of non-monetary conditions of 

resolution. 

Responding to DOL Investigations
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Compliance Tips for Avoiding 
Claims from Exempt Home-
Based Care Employees

 Background

 The Fair Labor Standards Act (FLSA) is a federal law

 It is the law that creates standards regarding (among other things):

 Minimum wage 

 Overtime pay

 Recordkeeping

 The Companionship Services Exemption was added in 1974 and exempts from the minimum wage and 
overtime provisions:

 “Domestic service” workers employed “to provide companionship services for individuals who (because of 
age or infirmity) are unable to care for themselves”

 The FLSA also exempts from the overtime requirement any “domestic service” worker who is employed in and 
resides in such household (but wait for it)!

Home Care Exemptions Under the FLSA
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White Collar Exemptions

 In 2019 the federal salary threshold 
increased from $455/week ($23,660 annual) to $684/week
($35,568 annual);

 To be exempt from overtime, employees must also meet the duties 
element of the exemption test!

 States often have independent overtime exemptions with different 
criteria.  Employers wishing to use an exemption must comply with 
federal and state law.  

Basics on the Exemptions

 Professional Exemption
 Advanced knowledge in a specialized 

field
 Paid salary or fee

 Administrative Exemption
 Discretion and independence
 Paid salary or fee

 Executive Exemption
 Two or more full-time employees
 Paid salary

 Companionship and Live-in 
Exemptions

Exemptions Relevant to Home Care
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 In October 2013, the U.S. Department of Labor issued a rule (the 
“Home Care Rule”) that effectively eliminated the Companionship 
Services and Live-In Exemptions, beginning in January 2015 

 Home care workers employed by a third-party company were no longer 
entitled to the exemption

 Narrower definition of companionship services

 Thus, most home care workers must be paid at least the federal 
minimum wage and receive overtime pay for working more than 40 
hours in a workweek

 True even if the employee is jointly employed by the third party employer and 
the individual, family, or household receiving the services 

The Home Care Exemptions Under the 
FLSA

Home Care Association of America 
v. Weil

December 22, 2014:

Federal trial court 
vacated the Home 

Care Rule 

August 21, 2015: 

Federal appellate 
court reversed and 
upheld the Home 

Care Rule

November 12, 2015:

DOL begins 
enforcement of the 
Home Care Rule

June 27, 2016: 

Supreme Court 
denied review

The Industry fought the Home Care Rule but did not prevail:
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 The fight isn’t over!

 We are again challenging the 2015 Home Care Rule on new 
grounds in several jurisdictions

DOL Litigation

 October 19, 2020: GAO issues a report 
(Fair Labor Standards Act: Observations 
on the Effects of the Home Care Rule):
 The Home Care Rule has not increased low 

wage workers’ wages

 More likely to work full-time

 The real impact: consumers face difficulty 
finding workers to hire

U.S. Government Accountability Office 
(GAO) Report Findings
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U.S. Government Accountability Office 
(GAO) Report Findings

Challenging the Home Care Rule

Companionship 
Services 

Exemption 
Added to the 

FLSA

1974

Supreme 
Court 

Decides Long 
Island Care 

at Home, Ltd. 
v. Coke

June 11, 
2007

DOL Issues 
Home Care 

Rule 

Oct. 1, 2013

HCAOA and 
NAHC Filed 

Suit

June 6, 
2014

Federal District 
Court Vacates 

Home Care 
Rule 

Dec. 22, 2014

D.C. Circuit 
Reverses

Aug. 21, 
2015

DOL Begins 
Enforcing The 
Home Care 

Rule Nov. 12, 
2015

Supreme 
Court 

denies Cert.

June 27, 
2016

HHS 
Report
Jan. 8, 
2020

GAO 
Report

Oct. 19, 
2020
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As well as limiting the duties of exempt home care 
employees, the FLSA allows only certain methods of 
compensation:

 Salary Basis – permits pay in addition to a base salary

 Fee Basis – “an agreed sum for a single job regardless of 
the time required for its completion…for the kind of job that 
is unique rather than for a series of jobs repeated an 
indefinite number of times and for which payment on an 
identical basis is made over and over again.  Payments 
based on the number of hours or days worked and not on 
the accomplishment of a single task are not considered 
payments on a fee basis.” 

Compensation for Professional 
Exemption

 Pay-per-visit

 Recent challenges to pay-per-visit compensation plans alleging misclassification and 
seeking overtime

 Risk of assigning time estimates to visits when calculating anticipated pay for 
exemption purposes

 Salary-plus model

 Encouraging reception from district court

 Bottom line: guarantee needed to safely get exemption

 State law considerations 

 E.g., RNs cannot be classified as

exempt professionals under CA law

Alternate Methods of Compensation 
in Home Care
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 Home care agencies often classify the following staff as exempt:
 Care coordinators (administrative/executive);
 Schedulers/scheduling managers (administrative/executive);
 Marketing coordinators (outside sales).

 Recently filed cases have alleged that the positions are non-exempt, 
meaning overtime, rather than exempt.

 The Department of Labor has taken the position that, particularly as it 
relates to “scheduling managers,” the position(s) may be nonexempt 
when:
 Administrative exemption: not enough decision making discretion
 Executive exemption: not enough supervisory/management authority 

Other Common Misclassification Claims

 Up-to-date job descriptions

 Job postings or recruiting materials

 The employee’s resume that lists his/her job duties

 Employee performance reviews

 Employee self-assessment

 Time sheets reviewed & approved by supervisors

 Training materials

 Onboarding documents & orientation materials

 Proof of involvement in hiring, discipline and termination

Evidence to Defend Against Exempt 
Misclassification Claims
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Compliance Tips for Avoiding 
Claims from Non-Exempt Home-
Based Care Employees

 The FLSA does not define “work”

 All work “suffered or permitted” by the employer must be 
compensated, including:

• Work requested or required by the employer

• Work not requested, but permitted

• Work the employer knows or has reason to believe is being 
performed – even if not expressly requested

Work (“Suffered or Permitted”)
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All Remuneration / All Hours Worked:

 Straight Time Pay (ST Pay) = Total Hours x Hourly Rate

 Regular Rate (RR) = Total Compensation / Total Hours

 Overtime Pay (OT Pay) = RR x ½ x OT Hours

 Total Pay = ST Pay + OT Pay

The Basic Formula

 Rate in Effect: When an employee works more than one job at 
different hourly rates during a workweek, the FLSA permits 
calculation of overtime based on the hourly rate applicable to 
the work being performed during the overtime hours 
 This method is not compliant in California, New Jersey, Oregon and 

Washington

 Weighted Average (most widely used): When an employee 
works at two or more hourly rates for the same employer in the 
workweek and receives no other compensation, the regular rate 
is generally the weighted average of those rates. 

Two or More Pay Rates
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 Paying mileage vs travel time

 Not reimbursing mileage for minimum wage 
workers

 Not including on-call pay and bonuses in 
overtime

 Not paying for meetings and “non-productive” 
time

 No scheduling agreement for live-ins/ 24-hour 
caregivers

 Manipulation of pay rates

 Failure to comply with unique state and city 
“gotcha laws”

 Joint employer claims for shared employees

 Not paying orientation, training

Commonly Targeted Practices: Understand and Learn To Avoid

“Live-In” Caregivers
 Term of Art:  permanent resident, works and sleeps on premises at least 5 days/120 hours 

per week, or works and sleeps on premises 5 consecutive days per week
 Separate sleeping quarters
 Allowed off-duty time other than sleep, meal, and rest periods

Extended Shift Caregivers
 On duty for 24 hours or more but do not meet live-in definition
 Adequate sleeping quarters
 Allowed sleep, meal, and rest periods under 20 minutes only

For both
 Can deduct 8 hours sleep time if parties have a “reasonable” agreement.
 Accurate time records still needed  major target of DOL investigations 

and private lawsuits

Live-In vs. Extended Shift Caregivers
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 Calculating total hours worked

 Sleep Periods

 Meal Periods

 Other Off-Duty Time (only if 
an 
actual live-in!)

 Reasonable agreement

 Distinct time sheet and 
certification 

The picture can't be displayed.

Additional Concerns for Live-In 
Caregivers

 December 31, 2020:  DOL’s Wage and Hour Division issued an 
Opinion Letter concerning payment of live-in and extended shift 
workers
 We drafted the request on behalf of several providers

 Necessary because agencies regularly 
targeted for paying a “day rate”

 Approved practice: 
 Paying overtime based on an expected number 

of hours worked 
Must pay overtime rate for additional hours

 Still need an agreement (written is best)!

DOL Opinion Letter
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Language to consider in your agreements:

3. Prepayment of Overtime: For each scheduled live-in or extended shift, the Parties agree Caregiver is entitled 
to payment at the applicable overtime rate only for hours worked in excess of 40 in a workweek.  For administrative 
convenience only, Agency will pay Caregiver a rate of $_____ per day, which averages the pay Caregiver would receive 
for working the scheduled shift of 16 hours of work for __ days of the workweek, i.e., pay for 40 hours of work at 
Caregiver’s hourly rate ($_____) and _____ hours of work at the applicable overtime rate ($_____).  Accordingly, 
Caregiver’s pay will equate to Caregiver’s hourly rate for the first ___ hours of a shift and at the applicable overtime rate
for the remaining ___ hours of a shift and for any additional time worked. This pay structure constitutes a prepayment of 
overtime prior to the overtime being worked purely for administrative convenience and not because Caregiver is entitled 
to the prepayment of overtime.  To the extent Caregiver works more than 16 hours in a shift or __ days in a workweek 
and reports the time worked, Caregiver’s pay will reflect the actual service hours and overtime hours that Caregiver 
reports. To the extent Caregiver works less than 16 hours in a shift or __ days in a workweek, the Agency can elect to 
pay the Caregiver the same rate listed above as an administrative convenience.  Caregiver acknowledges and agrees 
that the Agency may adjust the pay to reflect any difference between the scheduled hours worked and the actual hours 
worked, including but not limited to offsets for Caregiver receiving pay at the applicable overtime rate when he or she did 
not work in excess of 40 hours in the workweek.

DOL Opinion Letter 

An Effective Compliance Program for 
Non-exempt Employees

Wage and Hour Policies

Eliminate Assumptions

Complaint and Investigation Procedures

Training

Audits

Arbitration Agreements with Class Waivers
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Policies must address all areas 
of potential wage and hour 
compliance concerns 

Policies must be well-publicized 
and easy to locate

All employees should review 
policies on a regular basis and 
acknowledge receipt of same

All employees should be trained 
on key policies 

An Effective Set of Policies

Important Policies for
Home Care Employees

Explaining overtime eligibility

No off-the-clock work Pre- and Post-Shift Work

Explaining meal and rest periods

Travel, including addressing “continuous workday” issues (e.g., calling patients 
before leaving home)

Record all working time

For employees paid per visit:
Ensure policies explain that all visit-related activities are compensated 
via the visit rates

Consider advantages of transitioning to salary-plus compensation 
system
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 Develop Evidence Which Shows:

 Employer is committed to accurate and
timely payment of wages

 Employees understand:
 What is working time

 How to accurately report all working time

 What to do if not paid correctly or someone instructs them to work off-the-clock

 How to report remote work

 How to report missed or interrupted meal period

 Who to contact with questions or complaints

37

Minimize Risk of Potential Liability

Use of Arbitration Agreements with Class 
Action Waivers

 AT&T Mobility v. Concepcion:  April 2011, U.S. Supreme Court 
held that class action waivers in arbitration agreements are 
enforceable

 Companies have responded by revising employment contracts 
to add mandatory arbitration clauses that preclude class 
representation

 Pros and cons of arbitration

 Practical steps for employers in implementing  mandatory 
arbitration program
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Questions

Polsinelli PC provides this material for informational purposes only. The material provided herein is general and is not intended to be legal 
advice. Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible changes 
to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship. 

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do not guarantee future results; that 
every case is different and must be judged on its own merits; and that the choice of a lawyer is an important decision and should not be 
based solely upon advertisements. 

© 2021 Polsinelli® is a registered trademark of Polsinelli PC. Polsinelli LLP in California. Polsinelli PC (Inc.) in Florida.

polsinelli.com

Disclaimer
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Thank You!
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